THE INTERNATIONAL LAW AS AN ESSENTIAL TOOL TO PROMOTE AND PROTECT THE HUMAN RIGHTS AND FUNDAMENTAL FREEDOMS OF PERSONS WITH MENTAL DISABILITIES AND THEIR FAMILY MEMBERS

By:  Javier Vasquez (PAHO/WHO)

I.  INTRODUCTION


At the level of the Region of the Americas very few countries have enacted laws which specifically protect the human rights and fundamental freedoms of persons with mental disabilities and their family members.
  In a second group of countries, persons with mental disability are protected by general laws (constitutional, civil, criminal, labor or procedural laws) or general disability laws; however, those laws only protect some rights and freedoms of the aforementioned persons.
  In addition, the majority of countries with mental health laws have not incorporated into such legal frameworks and much less into mental health policies or plans the international standards and conventional human rights norms that protect the human rights and fundamental freedoms of the persons mentioned above.
         


Regarding an effective mechanism for protecting the human rights and fundamental freedoms of persons with mental disabilities, the international law has established standards and provisions which aim to promote mental health, protect persons with mental disabilities and their family members and provide equal opportunities for those persons.


The international human rights instruments established by international law protect all persons without distinction of any kind such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.  Consequently, persons with mental disabilities are protected by general human rights conventions such as the Universal Declaration of Human Rights
, the International Covenant on Civil and Political Rights
, the International Covenant on Economic, Social and Cultural Rights
, the American Declaration of the Rights and Duties of Man
; the American Convention on Human Rights
 (the American Convention); and its Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights
 and the European Convention for the Protection of Human Rights and Fundamental Freedoms
 (The European Convention).  

With regard to the Inter-American System of Human Rights, persons with mental disabilities are also protected by the Inter-American Convention on the Elimination of All Forms of Discrimination against Persons with Disabilities.
  According to its article II, the objectives of the Convention are to prevent and eliminate all forms of discrimination against persons with disabilities and to promote their full integration into society.  Children with mental disabilities are protected by the United Nations Convention on the Rights of the Child.
   
II. 
PRINCIPAL INTERNATIONAL STANDARDS PROTECTING PERSONS WITH MENTAL DISABILITIES AND THEIR FAMILY MEMBERS

Furthermore, in view of the protection that such persons require, due to their particular vulnerability, powerlessness, and neglect, various international organizations have established minimum standards for the protection of their basic rights and fundamental freedoms. These standards are enshrined in international law and are usually declarations and reports promulgated by the United Nations General Assembly and the Commission on Human Rights, the Inter-American Commission on Human Rights (Organization of American States) and specialized agencies of the United Nations, the Inter-American and European Human Rights Systems such as PAHO/WHO.


The signing of the Declaration of the Rights of Mentally Retarded Persons
 marked the first time that the United Nations had called for the adoption of measures for the protection of persons with mental disabilities at the national and international levels.


In 1991, the General Assembly approved the Principles for the Protection of Persons with Mental Illness and the Improvement of Mental Health Care
 (hereafter “Mental Health Principles”). These principles state that persons with mental disabilities enjoy all the rights and fundamental freedoms recognized in the aforementioned declarations and general human rights conventions. The Mental Health Principles state that the most important civil, political, economic, social, and cultural rights, and fundamental freedoms of persons with mental disabilities, are the following:

· Right to medical care (Principle 1.1);
· Right to be treated with humanity and respect (Principle 1.2);
· Equal protection right (Principle 1.4);
· Right to be cared for in the community (Principle 7);
· Right to provide informed consent before receiving
any treatment (Principle 11);

· Right to privacy (Principle 13);
· Freedom of communication (Principle 13);
· Freedom of religion (Principle 13);
· Right to voluntary admission (Principles 15 and 16);
· Right to judicial guarantees (Principle 17).
These Principles are considered the most complete and detailed international standard, and present guidelines for the establishment and evaluation of national mental health systems and the interpretation of general human rights norms in the mental health context.  In addition, the principles have been used as a guideline in the drafting of mental health policies.    

       In general terms, this document recognizes that the people who suffer from a mental illness have the right to exercise all the rights and fundamental freedoms recognized internationally (in documents such as the Universal Declaration of Human Rights and the American Declaration of the Rights and Duties of the Man, the American Convention on Human Rights, the European Convention for the Protection of Human Rights and Fundamental Freedoms and the International Covenant on Civil and Political Rights, among others).

Another important instrument for the protection of persons with mental disabilities is the Standard Rules on the Equalization of Opportunities for Persons with Disabilities (Standard Rules),
 adopted by the General Assembly in 1993. The Standard Rules offer highly important guidelines for implementing the basic rights and fundamental freedoms set out in binding international instruments concerning disabled people. The main purpose of the Rules is to ensure that persons suffering from physical or mental disabilities have access to all employment, social, and cultural opportunities, on an equal basis with the rest of society.


With regard to instruments adopted by the specialized agencies of the United Nations, in 1996 WHO prepared the Guidelines for the Promotion of Human Rights of Persons with Mental Disorders.
 These guidelines are extremely useful for the practical evaluation of national mental health programs vis à vis the human rights and fundamental freedoms established in the aforementioned Mental Health Principles [which in turn incorporate general human rights principles]. The guidelines include a questionnaire, which is used to determine whether the rights and fundamental freedoms of mentally ill patients are being respected in national psychiatric institutions.


Within the Inter-American System for the Protection of Human Rights, the aforementioned Declaration of Caracas, adopted by PAHO/WHO in 1990, sets out the “joint and collective commitment” of organizations, associations, health authorities, mental health professionals, legislators, and jurists to “advocate and develop programs at the country level that will promote the restructuring desired, and at the same time commit themselves to monitoring and defending the human rights of mental patients, in accordance with national legislation and international agreements [our underline].


The Declaration of Caracas further stipulates “that the resources, care, and treatment that are made available must safeguard personal dignity and human and civil rights…,” and recommends that national legislation must be redrafted, if necessary, “…so that the human and civil rights of mental patients are safeguarded…" The Declaration emphasizes the right of persons with mental disorders to be treated with humanity and respect, stating that the psychiatric hospital “…isolates patients from their natural environment… and creates unfavorable conditions that imperil the human and civil rights of patient...”


With respect to the instruments of the Inter-American System, mention should be made of the IACHR Recommendation for the Promotion and Protection of the Rights of the Mentally Ill.
 In this document, the IACHR makes very concrete recommendations to States, civil society, and users and their family members, regarding the need to protect the basic rights and fundamental freedoms of such persons, in accordance with standards established under international law. It is recommended that States “take legislative, judicial, administrative, educational, and other steps to disseminate through appropriate, dynamic channels … the international standards and provisions of human rights conventions that protect the fundamental freedoms and civil, political, economic, social, and cultural rights of persons with mental illness.”


In spite of the fact that there is not enough time to cover all the human rights and fundamental freedoms protected by the aforementioned principles and other relevant standards of protection, I would like to refer to the most important ones:

· The right to the best available mental health care (Principle 1.1)


Principle 1.1 establishes that all persons have the right to the best available mental health care, which shall be part of the health and social care System.  The Standard Rules of the United Nations (mentioned above) also establishes in their article 2 that States should ensure the provision of effective medical care to persons with disabilities.


With regard to mental health care, the Declaration of Caracas establishes that “…the resources, care, and treatment that are made available must safeguard personal dignity and human and civil rights […] and be based on criteria that are rational and technically appropriate”.  For example, with regard to rational means of treatment Principle 11 states that sterilization shall never be carried out as a treatment for mental illness.  

·  The right to humane treatment (Principle 1.2 and 1.3)

The Principle 1.2 states that all persons with a mental illness, or who are being treated as such persons, shall be treated with humanity and respect for the inherent dignity of the human person.  At the same time, Principle 1.3 prohibits inhuman and degrading treatment when establishes that all persons with a mental illness, or who are being treated as such persons, have the right to protection from economic, sexual and other forms of exploitation, physical or other abuse and degrading treatment.  With regard to economic exploitation, the principles establish that patients who work in institutions shall receive for their work the same salary that is paid to a person outside the institution according to domestic laws.


The Standard Rules refer to the above mentioned right as well in article 9.  According to that provision, persons with disabilities are particularly vulnerable to abuse in the family, community or institutions and need to be educated on how to avoid the occurrence of abuse, recognize when abuse has occurred and report on such acts.   Certainly, the right to be treated with humanity and respect is per se a fundamental human right of any human being, protected by the general convention on Human rights such as the American Convention (article 5.2) and the European Convention (article 3).  However, according to the European Court of Human Rights (former European Commission on Human Rights) the position of inferiority and powerlessness which is typical of persons with mental disorders confined in psychiatric hospitals or prisons calls for increased vigilance whether this right has been respected by governmental offcials.
         


In addition, in the case A. v. United Kingdom
, the European Court of Human Rights considered the case of a patient held in isolation in a psychiatric hospital for five weeks without clothing, toilet facilities, furniture or ventilation in the light of article 3 of the European Convention (the right to be treated with humanity and respect).  A firendly settlement was reached between the United Kingdom and the petitioner and former undertook to reform the law on mental health and to assure the provision of clothing, mattresses, portable latrines and toilet paper to inmates.   

With regard to the treatment of prisoners, the European Court has established that the incarceration of a mentally disabled person under deplorable conditions and without medical treatment may be considered as inhuman or degrading treatment (prohibited by article 3 of the European Convention)
.   In the case Herczegfalvy v. Austria
 ,  the European Court stated that failure to provide medical treatment to prisoners can violate the European Convention with regard to the right to be treated with humanity and respect.   It is important to mention that the United Nations General Assembly issued specific standards of protection for the treatment of prisoners
 which prescribe that persons with mental disorders shall not be placed in prisons (provision 82.1) and that they shall be moved as quickly as possible to mental health facilities (provision 82.3).  According to the above mentioned standards, in the event that they must remain in prison, they shall receive medical treatment supervised by a physician (provision 82.3).  


The Inter-American Commission on Human Rights has also established regarding the right to human treatment (article 5.2 of the American Convention) that persons with mental disabilities are a vulnerable group which requires special protection specially with regard to its physical, psycological and moral integrity.
   

· There shall be no discrimination on the grounds of mental illness (Principle 1.4)

This is the human rights principle of non-discrimination, which is included in all human rights conventions as well.  According to Principle 1.4,  discrimination is “any distinction, exclusion or preference that has the effect of nullifying or impairing equal enjoyment of rights.  Special measures solely to protect the rights, or secure the advancement, of persons with mental illness shall not be deemed to be discriminatory”.

This right is also established by the Universal Declaration of Human Rights, the American Declaration of the Rights and Duties of Man, the American Convention and the European Convention on Human Rights, among others.  According to these instruments, all individuals are equal before the law; therefore, it is understood that persons with mental disabilities not only are entitled to exercise all civil, political, economic, social and cultural rights embodied in these instruments, but also they are recognized as being entitled to exercise them on an equal basis with other persons.

With regard to Inter-American standards, it is important to mention that the Recommendation of the Inter-American Commission on Human Rights for the promotion and protection of the rights of the mentally ill (the Recommendation) refers to the principle of non-discrimination.   This document states that “…the mentally ill share the same basic rights and freedoms as all other human beings and that there are international principles protecting them, particularly because of their position of vulnerability and powerlesness.

· The right to be treated in the community (Principle 7)

Mental Health Principle 7 states that “[e]very patient shall have the right to be treated and cared for, as far as possible, in the community in which he or she lives” and “[w]here treatment takes place in a mental health facility, a patient shall have the right, whenever possible, to be treated near his or her home or the home of his relatives or friends and shall have the right to return to the community as soon as possible.

With regard to the Standard Rules on the Equalization of Opportunities (mentioned above), they establish the right of persons with disabilities to be tretaed in the community and recommend the participation of family members in the rehabilitation process.

In the Inter-American System, the Declaration of Caracas and the IACHR’s Recommendation establish guidelines regarding the right of persons with mental disabilities to live and be treated in the community.  In fact, the Declaration of Caracas establishes that “[t]he resources, care and treatment that are made available must strive to ensure that patients remain in their communities…”  The Declaration underscores that “…the mental health hospital…isolates patients from their natural environment, thus generating greater social disability…”

The IACHR’s Recommendation (in its paragraph 4) recommends to OAS Member  States “[p]romote and implement, through legislation and national mental health plans, the organization of community mental health services, to achieve the full integration of the mentally ill into society and involve professional organizations, associations of clients and their family members, their friends, social welfare agencies, and other members of the community in the rehabilitation of the mentally ill patient.”

· The Right to provide informed consent before receiving any treatment (Principle 11)

Principle 11 establishes that no treatment shall be given to a patient without his or her informed consent except as provided for in specific provisions included in the Principles.

According to Principle 11, informed consent is consent obtained freely, without threats or improper inducements, after appropriate disclosure to the patient of adequate and understandable information in a form and language understood by the patient.  This principle is extremely important with regard to some practices such as psycosurgery, sterilization and other intrusive and irreversible treatment for mental illness which affect the physical, psycological or moral integrity of patients (right to personal integrity which is protected by general conventions such as the American and the European Convention).

· The right to privacy, recreational activities, education, freedom of communication and religion or belief  (Principle 13)

           Principle 13 mainly refers to those rights and conditions in mental health facilities and establishes that every patient in a mental health facility shall have the right to full respect for his or her privacy, freedom of communication with other persons in the facility; freedom to send and receive uncensored private communications; freedom to receive in private visits from a counsel and other visitors; and freedom of access to postal and telephone services and to newspapers, radio and television and freedom of religion.  

           This principle also states that mental health facilities shall include facilities for recreational and leisure activities; facilities for education and facilities to purchase or receive items for daily living.  

           With regard to the freedom of communication, communication with mental health staff is essential to have a clear understanding about his/her diagnosis and medical treatment.  Regarding the right to privacy, the diagnosis, medical treatment, personal files and in general any information related with the patient is confidential and shall not be disclosed to other persons in order to protect the right to privacy inherent to every human being.

           The American Convention and its additional Protocol and the European Convention protect basic human rights closely related with the living conditions that should exist in mental health institutions.

            With regard to living conditions in psychiatric institutions, the IACHR’s Recommendation makes important observations to OAS Member States.  This document in recommendation 6 points out that States shall “…take the necessary steps to display the rights of mental health patients in a visible location, such as waiting rooms, admission services, and other locations frequented by patients and their family members.  This document recommends States to “support the establishment of organs that supervise the compliance with human rights norms in all psychiatric care institutions and services; committee activities should involve patients, their family members and representatives, and mental health workers…”      

· The Right to a voluntary admission (Principles 15 and 16)

Principle 15.1 states that when a person needs treatment in a mental health facility every effort shall be made to avoid an involuntary admission.  Detention in a psychiatric hospital must have as a purpose to protect the community and the patient himself from any harm which he or she, due to the illness, might cause or if failure to admit or retain that person is likely to lead to a serious deterioration in his or her condition (Principle 16.1).  According to Principle 16.2, an involuntary admission shall initially be for a short period of time established by domestic law and shall be made by a qualified mental health practitioner authorized by law for that purpose.  

Involuntary detention of a patient is a measure that has serious repercussions on basic human rights and fundamental freedoms such as the right to liberty and security of person (article 7 of the American Convention and article 5 of the European Convention), the right to vote (article 23 of the American Convention) and the freedom of movement and residence (article 22 of the American Convention and article).  When no specific procedures and judicial or other independent bodies are established by domestic law in order to admit persons with mental disorders to an institution, those persons are under an arbitrary detention prohibited by article 7 of the American Convention.  As we have already discussed, according to the Declaration of Caracas the detention in a mental health hospital isolates patients from their natural environment.       

· The Right to a Fair Trial (Principle 8)

Persons with mental disabilities who are involuntarily admitted in a mental health institution, like any other human being, are entitled to a hearing by a competent tribunal for determining the legality of his/her detention.  This is the right to judicial guarantees which is protected by the general human rights conventions, such as the American Convention (article 8) and the European Convention (article 6).  Both Conventions establish that every person without distinction has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law.

In order to protect this right, Principle 17 establishes that domestic legislation shall establish “review bodies” which shall be judicial or other independent  and impartial bodies established by domestic law.  The review bodies shall communicate to the patient, the patient’s personal representative or the patient’s family the grounds of the involuntary admission of the patient, in other words, those bodies shall review the legality of the detention.

According to Principle 17.3, the review body shall periodically review the cases of involuntary patients at reasonable intervals as specified by domestic law.  This a very important measure because if the criteria for involuntary admission set out in the principles are not satisfied, the patient shall be discharged as an involuntary patient.  If review bodies are not established by domestic laws, mental health institutions could become prisons where persons with mental disorders are indefinitely detained in spite of the fact that they have not committed a criminal offense.  The right to judicial guarantees is closely related with regard to other rights such as the use of his/her property and the right to appeal any decision of local tribunals regarding lack of legal capacity.

The European Court of Human Rights has issued some reports where persons with mental disabilities have alleged a breach of the right to heard by a competent tribunal (review bodies) protected, as I have mentioned, by article 6 of the European Convention.  Thus in X v. United Kingdom
, the Court concluded that in cases of mentally ill persons the review should be wider than a simple procedure of habeas corpus and that mental health legislation had to be amended an establish “Mental Health Review Tribunals”.  Consequently, the Government amended the mental health legislation and establish the above mentioned tribunals which evaluate the legality of the permanent detention of mental patients and discharge patients when the tribunals consider appropriate.  According to this law, the review bodies or tribunals, will hear the patient once after six months of detention and once within twelve months.    

In Megyeri v. Germany 
 , the European Court taken into account the “very nature of his [a person with a mental disorder] affliction” stated that all mental patients who are accepted indefinitely in a hospital have the right to judicial review  before a tribunal in order to determine whether their detention is legal.  Obvioulsy, as it has been pointed out, the mental condition of a patient could suddenly take a positive change, thereby nullifying a justified cause for detention in a mental institution.

I would like to finish this presentation referring to the monitoring mechanisms establish by the Principles of the United Nations and other international standards.  Principle 23 says that States should implement the principles through appropriate legislative, judicial, administrative, educational and other measures, which they [States] shall review periodically.  However, to date such Principles have had very limited dissemination and application in the Region of the Americas.

The Recommendation of the IACHR, in its paragraph 2, makes observations to OAS State Members with regard to the implementation of the Mental Health Principles and other standards of protection mentioned today.  Thus, the IACHR recommends States to take legislative, judicial, administrative, educational,  and other steps to disseminate through appropriate, dynamic channels [among government authorities, NGO’s, mental health professionals, attorneys, judges, and other persons involved in promoting mental health policies] the international standards and provisions of human rights conventions that protect the fundamental freedoms and civil, political, economic, social and cultural rights of persons with mental illness.

� Argentina, Barbados (Mental Health Act of 1989), the Bahamas, Canada, Guyana, Jamaica, St. Lucia (Mental Hospital Act of 1895), Mexico, Trinidad and Tobago and the United States.


� Bolivia, Colombia, Costa Rica, Cuba, República Dominicana, Ecuador, El Salvador, Guatemala, Honduras, Nicaragua, Panama, Paraguay and Peru have general disability laws or constitutional, civil, criminal, procedural or labor laws.


� Current Caribbean mental health legislation (including the applicable legal framework in Barbados and St. Lucia) presents areas of conflict with international human rights standards and has not incorporated the international human rights norms and standards that protect persons with mental disabilities.  See Pan American Health Organization/World Health Organization (PAHO/WHO), Public Policy and Health Program, Psychiatric Care and Mental Health legislation in the English-speaking Caribbean Countries, Technical Report Series No. 71, Washington D.C. 1999.


�G.A. res. 217A (III), U.N. Doc A/810 at 71 (1948)


� G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 52, U.N. Doc. A/6316 (1966), 999 U.N.T.S. 171, entered into force Mar. 23, 1976.


� G.A. res. 2200A (XXI), 21 U.N. GAOR Supp. (No. 16) at 49, U.N. Doc. A/6316 (1966), 993 U.N.T.S. 3, entered into force Jan. 3, 1976 and ratified by 88 States.


� O.A.S. Res. XXX, adopted by the Ninth International Conference of American States (1948), reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc.6 rev.1 at 17 (1992).


� O.A.S. Treaty Series No. 36, 1144 U.N.T.S. 123 entered into force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc.6 rev.1 at 25 (1992).  Barbados ratified this document November 27, 1982 and accepted the jurisdiction of the Inter-American Court of Human Rights June 4, 2000.    


� O.A.S. Treaty Series No. 69 (1988), signed November 17, 1988, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/II.82 doc.6 rev.1 at 67 (1992).  It became effective on 16 November 1999 and has been ratified by 12 states.


� (ETS No. 5), 213 U.N.T.S. 222, entered into force Sept. 3, 1953, as amended by Protocols No. 3, 5, 8, and 11 which entered into force on 21 September 1970, 20 December 1971, 1 January 1990, and 1 November 1998 respectively.  It has been ratified by 21 states.


� GA/Res 1608 (XXIX-09/99), Organization of American States, June 7 (1999).  Entered into force  September 14, 2001 and it has been ratified by Costa Rica, Mexico, Argentina, Uruguay and Panama.


� GA res. 44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, UN Doc. A/44/49 (1989) entered into force Sept. 2 1990.  Article 23 recognizes the right of children who suffer from physical or mental disabilities to receive special care and establish measures that these states should take in order to guarantee the development of the child as individual.





 


� A.G. Res. 2856, 26 UN GAOR Sup. (No. 29), in 99, UN Doc. A/8429 (1971). A number of mental health and human rights publications refer to this document as the “Declaration of the Rights of Persons with Mental Retardation" [our underline].


� A.G. res. 119, 46 UN GAOR Supp. (No. 49), Annex in 188-92, UN Doc. A/46/49 (1991).


� A.G. res. 48/96, 48 UN GAOR Supp. (No. 49) 202, UN Doc. A/48/49 (1993).


� Guidelines for the Promotion of Human Rights of Persons with Mental Disorders. Division of Mental Health and Prevention of Substance Abuse, World Health Organization, Geneva, 1996, WHO/NMH/MND/95.4).


� Annual Report of the Inter-American Commission on Human Rights 2000, IACHR, OAS/Ser./L/V/II.111/doc.20 rev. (2001).


� See Herczegfalvy v. Austria,  European Court of Human Rights, Judgement of 24 September 1994, para. 82. 


� A. v. United  Kingdom.  Application No. 6840/74, 3 E.H.R.R. 131 (1980).


� Ashingdane v. United  Kingdom, Report of the European Commission of Human Rights adopted 12 May 1983; European Court of Human Rights, 28 may 1985.


� See supra note 18, par. 242


� The Minimum Standards for the Treatment of Prisoners, UN Doc. A/CONF/611, Anexo I, E.S.C. res. 663C, 24 U.N. ESCOR Supp (No.1) p. 11, UN Doc. E/3048 (1957), amended E.S.C. res. 2076, 62 U.N. ESCOR Supp. (No.1) p.35, UN Doc. E/5988 (1977). 


� See Inter-American Commission on Human Rights,  Report No. 63/99, Case No. 11.427, Ecuador, Annual Report 1998.  


� See American Convention (Article 12, freedom of conscience and religion and article 13, freedom of though and expression) and its Additional Protocol (Artículo 14, right to the benefits of Culture and article 13, right to education).  See also European Convention (Article 9, freedom of religion and Article 10, freedom of thought and expression).


� X v. United Kingdom, Application 6998/75, Series A No. 55, 5 E.H.R.R. 192 (1982) (European Court of Human Rights).


� Megyeri v. Germany, Series A No. 237-A, Application No. 13770/88, 15 E.H.R.R. 584 (1993) (European Court of Human Rights)
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