A Diagnostic Checklist for Land Markets

Purpose and Outline

Where land markets function poorly, they can constrain private sector development by making it difficult for investors to start or expand businesses and to borrow capital. That means less private investment, less competition, and slower productivity growth. 

The issues in land markets are complex and, critically, their importance to private sector development is often overlooked.  By guiding readers through several sets of questions, this checklist should help assess whether land market issues are hampering private sector development – and if so, whether effective steps are being taken to deal with those issues. The accompanying roster of resources and good practice case studies should provide additional clues as to how to tackle the most serious land market issues.

The checklist is organized around three steps, as summarized in the figure below: 


· Diagnosing the situation: Are land market issues a constraint to growth? 

· Identifying the causes: What are the main land policy and institutional issues?

· Evaluating the reform strategy: Are the right levers, tools, and processes in place to tackle the land market issues?

Most questions can be answered through basic desk research and a few interviews.  The most likely sources of information are listed at the beginning of each set of questions.
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1. Diagnosing the Situation: Are land market issues a constraint to growth?

The questions in this section are aimed at helping to determine the extent to which land market issues are a constraint to economic growth. They should also point to the sectors and regions where land market issues cost the most in economic development – to help ensure that any reforms are focused on the most critical issues, sectors, and regions. 

Suggested sources of information: investor surveys (e.g. investment climate and potential investor surveys), Doing Business indicators on transfer of property rights, sector analyses, indepth interviews with investors in a representative sample of sectors where land is critical, interviews with international real estate brokers. 

· How much do investors complain about land market issues, such as difficult or unequal access to land, insecurity of property rights, inability to use land as collateral for loans, problems in obtaining utility connections and construction permits, and unequal enforcement of property taxes? 

· How do investors rate the severity of land market issues compared with other constraints to private sector development?

· How do these ratings rank compared with other countries along the spectrum from best to worst? 

· Are the ratings worse for some types of companies (grouped by size, ownership structure, productivity level, or growth rate), sectors, or locations than the ratings for others? 

· How long does it take and cost to register/transfer property rights according to the Doing Business indicator?

· Are land market issues identified as a key constraint to investment, competition, or productivity growth in sector analyses—especially for sectors where land is a critical input (e.g. agricultrure, mining, manufacturing, retail, hotels, restaurants, and housing construction)?  

· Do efficient companies have access to large lots of land allowing them to take advantage of economies of scale – such as for large-scale retail, housing, tourism, or agricultural projects?

· Do manufacturing companies have access, at competitive prices, to industrial land or industrial parks with good infrastructure and utility connections? 

· Is there low utilization of prime land? If so, where and in which sectors? For example, does the country have prime waterfront properties standing empty, low occupancy in industrial parks, low-productivity traditional retail outlets on main commercial streets, abandoned or obsolete buildings and warehouses in city centers, or slums, vacant lots, or unfinished buildings on prime urban land?

· To what extent is prime land in the hands of informal/illegal users and/or under legal dispute? 

· How do prices for prime land compare with those (for similar lots) in other countries with similar landscapes, growth rates, and development levels?

· Is there an active and liquid secondary property market?  If so, how formal is the market? 

· Is information on property vacancies and prices readily available?

· Are there long delays in the development and construction process?
· Do banks often use land as collateral, including for mortgages and for loans to small and medium-size enterprises? If so, does the practice lower lending rates significantly?

2. Identifying the Causes: What are the main land policy and institutional issues?

To help pinpoint the most important land related policy and institutional issues leading to the problems identified in the previous section, the questions in this section cover the following six areas:

· Security of property rights to land
· Access to state-owned land 

· Access to customary land
· Policies on land ownership and use
· Policies on land development
· Property taxes
2.1 Insecure property rights to land?

Secure property rights to land are essential because investments on land are large, fixed, and expected to payoff in the long term. This security relies on clear titles and rights for use, possibilities to sell or borrow against these rights, and effective protection of these rights by the judiciary system.

Suggested sources of information:  the World Bank’s Doing Business database (indicators on transfer of property rights) and interviews with the government official in charge of the land registry, a real estate broker, a lawyer specializing in land market issues, and a senior credit officer in a bank following good practices. 

Unclear property rights?

· Are cadastres and land and building registries missing, unclear, or inconsistent with one another? Are there disputes between different levels or agencies of government? Are cadastres based on reliable and cost effective information sources such as satellite photography? Are land and building registries centralized and computerized? Is the government obligated to make the registries public?

· Is the status of user rights unclear? Is the zoning regime ambiguous?

· Are there problems relating to the restitution of land (such as following a war or expropriation by the state)? For example, does the country lack a cash compensation scheme to decouple restitution from occupation, creating uncertainty for those now using or investing in the land?

· Are there credible guarantees against undue expropriation by the state?  Is the level of compensation appropriate in case of necessary expropriation?

Problems with transferring property rights?
· Is transferring clear property rights costly (for example, are there high stamp duties)? How many procedures and government agencies are involved in the process and how long does it take? Are transfers secure? (See Doing Business indicators on transfer of property rights.) 

· Do notaries have a monopoly on transactions?

Constraints on using land as collateral for bank loans?

· Do banks face legal restrictions on using land collateral (protection of tenants)? 

· Are the bankruptcy laws in place and proceedings effective? 

· Are there up to date and reliable collateral and mortgage pledge registries?

· Can collateral be transferred between financial institutions? 

Also see the checklist on secured lending.

Ineffective protection and enforcement of property rights?

· Are court rulings fair, transparent, timely, and cost effective? 

· Are there specialized judges or courts for resolving land disputes?

· Do judges show a systematic bias towards protecting tenants?
· Are there effective alternative dispute resolution mechanisms?
· Are rulings properly enforced? 

Also see the checklist on contract enforcement.

2.2 Constraints on access to state-owned land?

Where the government still owns a large share of prime land – as it does in many developing countries, particularly in Africa and Central Asia – the process through which private investors obtain access to that land is often costly, lengthy, or unfair. 

Suggested sources of information: in-depth interviews with investors, government officials responsible for privatizing land (at both local and federal levels), and for managing the government’s real estate portfolio. 

· How much of the prime land in the country is formally owned by the government?

· How much of this state-owned prime land is poorly utilized – lying idle or in the hands of low-productivity users, such as state-owned enterprises or “informal” or “illegal” companies?

· Does the government have the skills, incentives, and financial resources to manage its land portfolio effectively?

· Are there problems in the government’s privatization of land? For example, does the government handle public tenders and the allocation of concession rights in a way that lacks transparency and accountability, leading to a process that is slow, unfair, or expensive for private investors?

· Are there problems with the way the government leases land to private investors? For example, is the allocation of leases unfair or nontransparent? Are the terms of lease contracts too short? 

· Do the central and local governments lack incentives to make their land amply and fairly available? For example, do government officials stand to benefit personally from keeping the process less than perfect, by sharing in the proceeds or protecting friendly business interests? Do local governments fail to receive the financial proceeds from privatization, leases, or property taxes? Are the social or environmental motives for not making land available really justified? 

· Is the central government putting pressure on local governments to provide ample and fair access to their land – for example, by enforcing requirements for transparency and accountability?

2.3 Constraints on access to customary land?

Customary land – unregistered land under the control of indigenous communities – still accounts for a large share of landholdings in many developing countries, particularly in Africa and the Pacific Ilands. Such land can be critical to the development of agriculture, agro-industry, and ecotourism, but obtaining rights to use this land is often difficult and risky for private investors, for there is a lack of formal legal frameworks to support such rights.

Suggested sources of information: interviews with leaders of indigenous communities, government officials responsible for customary land issues, and companies operating on customary land.

· How much of the prime land in the country is under a customary or tribal regime?  

· How much of this customary land is under utilized?
· Do indigenous communities have the skills, incentives, and financial resources to manage their landholdings effectively?

· Do the communities have the legal right to make land available to private investors through sales or leasing? Does the national government impose undue restrictions on such transactions – for example, by allowing land to be made available only for ecotourism projects or by preventing communities from claiming a share of future profits or taking part in future decisions? 

· Is there a risk of power struggles within or between communities that could lead to challenges to the arrangements between private investors and the communities? For example, are decisions on such arrangements made through opaque or hierarchical routes, and do the benefits from such arrangements accrue to only a small minority?

· Is the national government in a position to protect such arrangements in case of trouble between private investors and the communities?

· Are there legal or other barriers to formally titling areas for high-value investments, such as hotels? 

2.4 Excessive restrictions on land ownership and use?

Many developing countries restrict access to land by particular groups (such as women or foreigners) or by particular types of companies in a sector (such as large-scale retailers). These and other restrictions on land ownership and use limit investment and competition.

Suggested sources of information: sector analyses and interviews with lawyers specializing in land issues and local government officials in charge of land development. 

· Are certain types of investors (such as women or foreigners) prevented from owning land? Do these investors have acceptable alternatives to ownership, such as long-term leases or joint ventures?

· Are there restrictions on private property transfers and leases – such as price and rent controls, as well as limits on the duration of leases?

· Are there restrictions on use rights?
· Do the zoning and environment laws and process unduly restrict land ownership and use? Is national and local land zoning laws and master plans harmonized and consistent?
· Are there industry-specific restrictions limiting entry and/or large scale operations, such as zoning in retail or a land ceiling act in agriculture? (See the checklists on retail and housing construction.)

· Does decisionmaking on land development create conflicts of interest? For example, do local retailers have the right to authorize the location of new retailers, or do local government officials have close affiliations with existing businesses?

2.5 Constraints on land development?

Securing land along with good property or use rights is not the end of the road for investors. In most developing countries, land development and construction remain mired in endless red tape.

Suggested sources of information: interviews with investors, construction companies, and local government officials in charge of land development.

· Are environmental and construction requirements clear, performance based, and reasonable given the level of economic development? Is compliance straightforward, such as preparing an environmental impact assessment? Is enforcement effective and equitable? (See Doing Business indicators on construction permits and checklist on construction permits.) 

· Are utility connections provided in a timely and cost-effective fashion, or do utility companies face disincentives (such as subsidized user charges) to connecting more customers? Is the process for obtaining utility services decentralized or tied into construction approval? Are the procedures transparent and subject to operational standards? (See the checklist on utility connections, available from Gary Stuggins and Bernard Tenenbaum in the World Bank’s infrastructure network.) 

· Do local governments have to subsidize utility connections and services for new users, making new land development a losing financial proposition (together with low property tax revenues – discussed immediately below)?

2.6 Distorted property tax system?

Property taxes play a critical part in the functioning of land markets. Where property taxes are based on market values, they provide local governments with the financial means and incentives to privatize land and to develop new land for investment. They also ensure that prime land be used by the most productive users. 

Suggested sources of information: interviews with ministry of finance and local government officials responsible for collecting property taxes. 

· Are property tax revenues sufficient to encourage and enable local governments to privatize land and to develop new land for investment? 

· Where property tax revenues are insufficient, is the reason low rates, poor enforcement, or valuations based on historical rather than market values?
· Do property tax revenues accrue to the level of government responsible for developing the land?

· Can governments borrow against future property tax revenues? Are local governments creditworthy? Can governments create separate legal entities?

· Are the property taxes on idle prime land high enough to motivate/force owners to use the land productively or to sell it to more productive users?
· Is the government obligated to publish information on property tax valuation and payments to ensure transparency and accountability?
· Are property taxes equally enforced? If not, is the reason a lack of clarity in land titles or weaknesses in governance? 

· Does land receive favorable inheritance tax treatment, discouraging its sale? 

3. 
Evaluating the reform strategy: Are the right levers, tools, and processes in place to tackle the land market issues?
 Once the most critical policy and institutional problems in the land market have been identified, it is possible to evaluate the reform strategy, whether that strategy is still in the planning stages or is being implemented. The questions in this section are aimed at helping to determine whether the government has the right levers, tools, and processes in place to tackle those problems – and whether it is targeting its efforts most effectively.

Suggested sources of information: interviews with government officials from the agency responsible for coordinating land reform, officials from the ministries of agriculture and urban development, officials from special economic zones, and key stakeholder groups. 

· Has the government carried out a comprehensive diagnostic analysis to identify the main policy and institutional issues in the land market and their effects on the economy? Has it shared the results broadly among stakeholders?

· Is there a national master plan (schema directeur) for land use and development? Are there laws authorizing the government to expropriate (with fair compensation) and develop strategic areas of land? 

· Are the land reform initiatives focused on the key issues, locations, and sectors? What reforms have recently been completed in the most problematic areas? 

· Is there effective coordination across the different levels and agencies of government dealing with land issues? Is the highest level of government involved in this coordination and monitoring of progress? 

· Is the government using pilots or special economic zones following good practices to learn how to tackle land market issues? (See the checklist on special economic zones.)

· Does the reform program take advantage of the experience of other countries that have followed good practices in land-related policies, institutions, and reforms? (See the case studies of good practice listed in the roster of resources.) 

· Does the government have a good understanding of the political economy barriers to land market reform relating to each key issue and stakeholder group?

· Is the government effectively managing stakeholders – informing, involving, compensating, or confronting them as appropriate? (See the checklist on stakeholder management.)

· Are there laws setting implementation targets and standards for monitoring the performance of land-related government institutions and providing for enforcement of those standards through rewards or penalties? (See the checklist on implementing private sector development reforms.)

· Do investors have effective legal recourse against government abuse or unequal treatment? (See the checklist on contract enforcement.)

· Is the reform program properly funded and financially sustainable? (See the checklist on implementing private sector development reforms.)
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