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I. INTRODUCTION

The purpose of the Global Judges Forum 2004, was to encourage a dialogue among judges that oversee commercial enforcement and insolvency cases from 26 countries to assist the World Bank in its efforts of developing the Court Practices Guide. The GJF 2004 was another step forward in the international collaboration initiative among judges that was launched by the GJF 2003 in Malibu, California, where the World Bank Principals were disseminated and discussed. 

The Draft of the Court Practices Guide was prepared by James Farley form Superior Court, Ontario and Justice Sidney Brooks, US Bankruptcy Judge for the District of Colorado under the initiative of the World Bank.  The Forum was an exercise in self-examination and review of the role of judges and courts, which lie at the heart of an insolvency regime.    

The Guide that was discussed is neither a rigid set of guidelines nor a set of dogmatic rules, it intends to set out principles that would assist courts develop their own solutions to their unique circumstances.  While there is an enormous value in sharing experiences, specific issues in any given country will demand unique solutions. The Guide will serve as an important tool for international community, but the principles should be supplemented with knowledge of local rules and customs. 

The two day event  focused on the elaboration of the following concepts:

1. Role of Courts and Specialization

2. Court Organization, Efficient and Open Court Operations

3. Judicial Selection, Evaluation, Qualification and Training 

4. Transparency and Accountability

The discussions followed the brief explanation of the terminology
 used in the Guide. 

II. The Role of Courts and Specialization 

Numerous issues were raised in relation to the role of courts.  In particular specialization and the social impact of cases of insolvency emerged as important themes.  Issues surrounding the importance of resolution by settlement and the role of the judiciary in economic growth were also discussed.          

Important differences between country experiences and goals were identified and were often based on either the system’s civil or common law origins or the state of economic development and available resources in the country.  

II. I. Specialization Versus General Jurisdiction 

Of the judges present at the conference roughly 40% were specialists in commercial or insolvency law and the remaining 60% practiced under a general jurisdiction. However, even among the specialized judges, there was a wide array of competencies as well as different shades of specialization. 

In general, participants recognized the advantages of specialization, particularly in trial level courts. Specialization in insolvency cases is considered important because of the complexity of the cases and the need to make real time decisions.  However, in certain circumstances specialization was recognized to be less appropriate.  For instance, where specialized courts exist in major centers, they may not be needed in the smaller jurisdictions as most often the complex insolvency proceedings involve companies located in larger cities. It was also noted that specialization can lead to excessive familiarity between parties and may increase the likelihood that the specialized agency or group become co-opted by a particular segment of society, both of which cause ethical problems.     

The difference between the notions of “specialized courts” and “specialized judges” was addressed. In many countries it was common to find specialized judges in non specialized courts. Overall, the appropriate level of specialization was seen to be closely related to the role of courts and  judges within a particular jurisdiction.   It was noted that in common law systems bankruptcy courts often have a greater role to play in reorganization proceedings and therefore specialized courts are critical.  In civil law jurisdictions the role of the judge in a reorganization is often limited to overseeing the procedural aspects of the proceedings and approving the plan agreed by the parties.  In such jurisdictions, a high level of specialization may not be required. Nevertheless, the difference between the systems does not mean that common basic principles cannot apply to all. The world is inevitably moving towards specialization and the judiciary cannot ignore this trend.    

The greatest barrier to specialization identified was lack of resources.  In some countries specialization in the area of insolvency is seen as an unrealistic utopia. While the ideal scenario would be establishment of specialized courts, where this solution is not feasible, the second best approach could be the establishment of specialized divisions within the general courts. Other judges also described ways in which a level of specialization could be achieved at a low cost.  Some of these are outlined in the country examples below.  

Country Examples

Italy – In Italy only the courts in the big cities are specialized.  The Committee for Bankruptcy Reform proposed the introduction of a court that would focus on commercial matters.  This proposal was opposed by small town lawyers who did not want to have to represent their clients in the larger cities and argued that specialization would disrupt the unity of the smaller jurisdictions.  The proposal was rejected, but is still being discussed.  

Brazil – In Brazil there is a clear trend towards specialization.  Several states have specialized insolvency courts at the trial level.  It is likely that more states will adopt this system.  Even though many judges involved in insolvency proceedings have specialized knowledge, their decision-making is limited to the legal sphere - they do not make transactional or business decisions.  

Nicaragua – Specialization is seen as desirable, but impossible.  Only 4% of the national budget goes to the courts and the entire amount does not end up reaching the judiciary.  In this context training needs to be a priority and only then can specialization be considered.  

Japan – In Japan specialization is not considered a possibility because of the limited number of judges.  This problem could be overcome by introducing a special division into general courts.  Currently cases can be transferred to Tokyo or Osaka which have jurisdiction over the whole country.  

Uruguay – Despite a lack of resources Uruguay has two specialized insolvency courts.  They were established at a time of economic crisis by transforming existing courts.      

USA – The judges in the US Bankruptcy Courts are involved in day to day activities of a business in reorganization cases. Judges need to supervise the business and assist the parties in making business decisions. Issues such as appropriate salary levels and the suitability of new contracts must be handled by judges. Judges must not only be experts in law, but also understand of the dynamics of a business in distress. Specialization is critical  to the effective performance of  these duties.  

II.II. The Social Implications of Insolvency

The importance of recognizing the repercussions of insolvency on third parties such as the work force was discussed.  This consideration was thought to be more relevant in civil law countries that do not have the same tendency to view insolvency as a contractual matter between the creditor and debtor that exists in common law systems.  It also gains extra resonance in countries with developing economies where a failed business is less likely to be immediately replaced.  The principles should be flexible enough to recognize the dichotomy between creditor rights and the social implications of bankruptcy and serve the purposes of both civil and common law jurisdictions as well as developed and developing economies.

Regardless of the context in which a judge works, his or her role in terms of dealing with the social implications of bankruptcy is often very difficult.  While the impact on the workers of closing a business is clear and palpable, the benefits that arise from better resource allocation are less visible and often spread across the country or the globe.  In small communities in particular, the judge may be seen as responsible for disruptions that arise from reductions in the work force.  

This issue also needs to be addressed by the legislature.  The law-makers are in a more appropriate position to establish the necessary safety nets.  

Country Examples

Bolivia – During the recent financial crisis in Bolivia an administrative organization was created to supplement the existing bankruptcy proceeding.  This extra-judicial system gives debtors and creditors an opportunity to negotiate a re-organization plan which takes into consideration market, managerial and financial factors.  

The Superintendent chooses an executor who assists in developing the agreement.  At this stage the parties can resort to a fund which is established in a second-tier bank and can provide funds for reorganization.  The banks, which form the majority of creditors, may also provide equity to companies in distress.  

This system has the advantage of being faster and more efficient than traditional insolvency proceedings that are punitive in  nature.  While the new system has produced concrete results, it lacks support from workers who believe that the agreements  between creditors and debtors may disadvantage them.       

Dominican Republic – In the Dominican Republic there is a new Bill which ascribes a role similar to that of the defendant to the judge.  It is hoped that procedures will become faster and less costly.  The new Bill takes the approach that it is more important to deal with the social problems that result from the demise of a company than it is to attribute blame.  The concept of bankruptcy will only be applied in cases where a fraud has been committed.  Managers will not be penalized for mismanagement.    

Uruguay – In a recent case two private health companies became distressed.  In these cases the labor issues were particularly challenging.  The cases would have been easier to deal with if the basic insolvency legislation encompassed labor issues.

Venezuela – Recent changes have combined labor and penal legislation in order to streamline cases.  The success of this reform has been due to the fact that the procedural legislation was changed, while the substantive legislation was left untouched.  Labor laws are now tried in four months, rather than six years. 

II.III. The Promotion Of Resolution By Settlement 

A number of judges made the comments that, due to the volume of insolvency cases in many countries, it is essential that out of court settlements be encouraged. The role of courts should be developed in a way to facilitate such settlements.  Settlement is also  promoted by consistent and predictable court decisions. 

For instance, in Southern California 96-97% of disputes in all courts are resolved by settlement.  In the case of Dominican Republic, there is a two-tiered insolvency regime.  One is the liquidation, which is done by the Superintendent of Banks.  The other option is a friendly procedure under the Secretariat of Industry and Commerce where parties go through a mandatory reconciliation phase.  

II. IV. The Role Of The Judiciary In Economic Growth 

Most of the participants came from countries with developing economies.  While courts have not traditionally been seen as instruments of economic growth, a strong and sound judiciary is an essential element of a healthy economy.  

It was also noted that in many countries the process of economic reform has included a large-scale opening of the markets.  With this process has come a realization that the operation of the market does not always produce the best results and that, in some circumstances, including insolvency, there must be a level of intervention.  

III. Court organization, Efficient and open court opreations  

Efficiency is a vital element of an effective insolvency regime.  Lengthy court or administrative proceedings reduce the chance of a successful reorganization of distressed companies and decrease the value of assets available to creditors.  

Several suggestions on how to increase efficiency in insolvency proceedings were made.  A significant proportion of these revolved around ways in which judges can be freed from having to perform administrative tasks.  The need for computerization was also highlighted by a number of participants.  

More specifically, the suggestions included the following concepts:

1. Streamline claim resolution process:  The claim resolution procedure is often very time consuming. A US judge suggested that sometimes time spent determining claims which cannot be satisfied because of limited resources can delay the entire procedure.  It would be better to only determine claims where there are assets to distribute. However this approach may not be feasible in civil law countries such as Italy, where all claims must be treated equally by law. Therefore, the best approach is probably to streamline the claim resolution process as much as possible in line with the overall legal regime of that particular country.

2. Notice rather than consent: Giving creditors notice of proceedings, as opposed to requiring their consent, allows the court or administrator to manage the process more efficiently. 

3. Information Technology: Computerization is proven to speed up proceedings.  It also helps to save on personnel and publication costs. For instance, in the USA,  in the first year of computerization of case filings approximately $50 000 was saved.  Work that used to require 80 employees now only needs 50.  Employees who were laid off have been retrained with computer skills.  Although this procedure was expensive in its early stages, the efficiencies that have resulted have made up for the initial costs. 

In Germany the legal database and the proposals for decisions and court orders are electronic.  These systems are not expensive when the savings on personnel and publication costs are considered.       

4. Realization of assets: Court registries may be a corrupt and inefficient way to organize the sale of assets.  It may be more efficient to have a professional administrator, or even the creditors to take the responsibility for sales.   In the United States, receivers and trustees have developed a system whereby assets can be auctioned on the internet, thereby increasing the amount that can be recovered.  This certainly is another benefit of the computerization. 
5. Specialization: Judicial and administrative specialization can create more efficient court practices. In Argentina, for instance, the provinces have specialized judges, but not specialized administrative offices.  Staff in all areas need to have the skills and background that are relevant to insolvency.  

6. Internet publications: In some cases publication of notices and proceedings on the internet can be sufficient and will speed up proceedings.  

7. Out of court restructurings: Pre packaged schemes and out of court reconciliation procedures are effective methods that contribute to the efficiency of the overall system.   

8. Shift work to the lawyers: In large cases it may be more efficient to require lawyers to do the non-judicial, administrative work.  For instance lawyers can put together a detailed agenda and make it available to all interested parties and they can prepare order forms.  This is not an option in all jurisdictions.  For example, In Italy, such a request would subject a judge to disciplinary action.

Other Country Examples 

Colombia – Colombia deals with cases of insolvency through an administrative organization with judicial functions.  Cases of insolvency are handled within an economic and financial framework, rather than just a legal framework which allows for a degree of specialization.  The Colombian regime has also managed to strike an appropriate balance between the interests of creditors and the defense of business.  

Costa Rica – In Costa Rica newly drafted reforms allow for the intervention of debtors and creditors who would be able to employ a mediator with specialized knowledge to assist in proposing a solution.  It is hoped that this would encourage parties to agree on a reorganization, rather than bankruptcy.   

Ecuador – In Ecuador judges are shackled by an antiquated and rigid procedural system.  If they act outside this system they risk personal liability.  A comprehensive reform of the civil procedure code is needed before any other reforms can be effective.

India – In India an insolvency judge has to deal with 150-200 insolvency cases each day.  In order to cope with this enormous load, lawyers are required to prepare draft orders and conditional orders. Conditional orders set out a time schedule for repayment.  If the schedule is not met winding up takes place without further action by the court.

Another problem in India is that there is a lot of corruption in the court registry.  If the creditors are given a chance to find a better offer for the sale of assets they are often able to do so.  

Italy – In Italy a reform committee recommended a change in legislation so that proceedings would not be opened where the possibility that the creditor could be paid was too low.  One problem with this recommendation is that it is often difficult to determine the value of the assets or the debtor’s ability to pay in advance.  Nevertheless, it would discourage the large number of litigants whose aim is to get a declaration of bankruptcy for tax purposes, rather than the recovery or transfer of assets.  

Mexico – New legislation gives flexibility to cases involving foreign investors.  Foreign parties are notified of reorganization proposals through an international courier service and are given the opportunity to present a claim or evidence or challenge the proposal.  Moving from a consent requirement to a notice requirement has allowed judges to operate with greater independence.  

The other change that has been made has been the introduction of a conciliator into reorganization cases.  The conciliators establish a brief for the judge which covers issues of prioritization and the qualification of different classes of creditors.  Once the judge receives this document they have five days to make a decision.  

IV. Judicial Selection, Evaluation, Qualification and Training

IV. I. Judicial Selection

The importance of maintaining the independence of the judiciary through the selection process was widely discussed.  

There were numerous examples of ways in which this could be done.  A common method is to have the judiciary responsible for making new judicial appointments.    

In order to ensure honesty, build judicial independence and avoid political intervention in the selection process, countries have established a variety of procedures. In Costa Rica, Dominican Republic,  Germany and Poland judicial candidates need to take a difficult exam before appointment. In Guatemala a shortlist of judges is prepared by a committee made up of law school deans, the director of the national university and representatives from the Supreme Court and the Bar Association.  The National Congress selects Supreme Court judges from this list and the Supreme Court selects the trial court judges.  Similarly, in Ecuador judicial positions are selected by other judges. In India the courts advise the President on the selection of judges.  This advice is usually taken as binding.  In Paraguay, members of a non-government board compile a shortlist of potential candidates for judicial positions and the final decision is made by the President of Paraguay.  

In addition, most countries recognized that a good judge needs social and personal competence in addition to superior legal skills. Assessments of  potential judges also cover all these areas.  

IV. II. Training

All participants agreed on the need of continuing education for both trial and appellate judges.  It is particularly important that judges in specialized courts have appropriate training.  Such training may need to encompass areas outside the legal sphere, such as accounting, business administration and negotiation.  

 Different approaches were taken in this area as well. While in some countries  training is  welcomed by judges, in others it is approached with skepticism. For instance, in Argentina judges have lifetime tenure as long as they adopt proper conduct.  Partly as a result of this, there is widespread resistance to further training on the part of the judiciary.  In fact, those who do engage in continuing education are often criticized.  

In Chile, training is provided to all judges as well as court officers and workers by a Judicial Academy.  Academy courses are bid on and presented by universities which also provide the premises and material for the course.  Judges must take a certain number of these courses each year. Also, in Brazil a great deal of emphasis is placed on continuing legal education.  There are currently 57 legal schools in the country.  All these schools exist under the National Magistrate’s School which is a private institution run by the Association of Judges. 

The lack of resources is an impediment in this area, too. Although, judges in Poland are very eager to receive more training, materials and other necessary resources are not being provided.  

Overall, lack of resources need not be an excuse.  Judges should take responsibility and initiative for their own training through self study, informal workshops and meetings when it is not provided by the state.  

IV. III. Evaluation

In most countries judges undergo some form of evaluation. The frequency and depth of  evaluation procedures varied considerably.  One participant commented that performance standards may not be as important in a civil law system where judges do not exercise as much discretion as they do in a common law system.  

In Costa Rica, evaluation is done by rating court decisions.  It is thought that a more comprehensive evaluation system is needed in order to facilitate self-criticism. Similarly, in Colombia a superior member of the judiciary evaluates a judge according to his or her output and quality of work.  In Chile,  all members of the judiciary undergo an annual procedure which is overseen by the Supreme Court and where capacity, skills, knowledge, efficiency, effort, human relations and attention to the public are all evaluated.  The results may be used as a basis for promotion or disciplinary action.  

It was also noted by a number of participants that judicial evaluations, particularly those performed by users of the legal system, have the potential undermine judicial independence.  In Germany, there are no performance standards for judges because they would be perceived to interfere with judicial independence.  However, there is a minimal level of evaluation that takes place every 4 years.  It does not go into depth because the prevailing view is that it is impossible to comment on judicial performance without commenting on decisions.  

V. Transparency, Accountability and Judicial Ethics

During this session, the discussions revolved around three topics: the relationship between the court and the media, the need for transparency and conflicts of interest.  

V. I. The relationship between the court and the media

The relationship between the judiciary and the press were extensively discussed.  Some participants believed that judges should be able to explain their decisions to the press so that the public is not misinformed. Until 20-25 years ago, most of the other countries represented at the forum was ruled under military dictatorships.  As a result, the judicial branch, which is the balancing force in a democracy, is mentioned every day in the press.  It is seen as the judge’s duty to discuss decisions with the press so that the public can gain an understanding of why the decisions were made.  Such position of judges became insuperable in some instances. For example, until recently the judges in Bolivia had such extensive access to the press that they became public figures.  In fact, one judge renounced his judicial position and ran for the Presidency.  Therefore, it is now prohibited for judges to access the press. Where necessary, clarification of cases and decisions may be made through the court’s press office.  

 Other participants disfavored the judge’s involvement with the press and argued that contact between judges and the press must be undesirable. A judge should only speak through his decisions and that if contact with the press was required it would be more appropriate to appoint a spokesperson from outside the judiciary.  The need for judges to speak to the press could also be avoided by encouraging clear decisions which are difficult to misinterpret.    In the United States, generally the US Code of Judicial Conduct prohibits judges from making public comment on cases pending or that may be filed in the foreseeable future.  Commenting on cases means taking on the role of advocate, which is not the role of a judge and therefore should be avoided.  If the decision does not provide a sufficient explanation, the clerk’s office is available to give objective information. On the other hand, educating the press by explaining the legal system or nature of the proceeding should be acceptable. Similarly, Italy is trying to establish a rule that prohibits the judge to speak with the press, but some problems arise due to differences in court practices. In Canada, the legal culture and tradition allows the President of the Bar Association or the Law Society to respond to unfair criticisms with respect to a judge.      

V. II. Transparency 

A number of ways in which institutional and procedural transparency could be enhanced were suggested by participants:

· Making court documents accessible and open to the public

· Making a list of pending cases available on the internet

· Requiring that judges give reasons for decisions and that these reasons be accessible.  

· Reserving judgment in as few cases as possible.  

In Peru comparative statistics of proceedings, including time frame forecasts are issued.  In addition, all court decisions appear on a web page.  These measures improve transparency and predictability.  In the USA there is a long-standing tradition of freedom of information with the presumption that information should be made available unless there is a good reason for it not to be. Therefore, all court records other than confidential information (such as trade secrets or social security numbers) are accessible to any one, not only to interested parties. Another advantage is that transparency enhances the development of secondary market for debt and provides liquidity. 

V. III. Conflict of Interest

A number of ways in which to avoid conflicts of interests were suggested.  They included:

· Financial disclosure

· Long term appointments

· Adequacy of salary so that corruption is not as great a temptation. 

· Establishing codes of conduct

· Establishing provisions for mandatory disqualification

· Opening up court records and hearings

· Introducing a disciplinary system

· Eliminating  ex parte communications

Even when all of these suggestions are followed complicated situations may arise.  Three of such situations were discussed.  The first concerned determining whether a minor financial interest should constitute a conflict. 

Another example was mentioned where a judge’s friend appears before him in the court.  In most cases the judge had the option to recuse.  However, it would be unrealistic to expect a judge to refuse all cases involving a friend.  It is important to trust the judge’s sensitivity to the issue and allow them to make the decision.  It was noted that recusal should be used sparingly because it is open to abuse by both judges and parties before the court.  The integrity of the judicial institution is liable to be compromised if the public gets the impression that the judge can be manipulated through recusal.  

Another instance that arose in the course of the discussion is where a judge has published an opinion on an issue which is relevant to a case that they are hearing or may hear in the future.  Generally judges may discuss issues that are not directly related to a particular case.  

In many of the examples above the decision came down to a matter of conscience for the individual judge.  It was suggested that in difficult situations it may be useful for a judge to discuss the matter with trusted colleagues.   

� For the purposes of the Court Practices Guide, “insolvency proceedings” refer to all legal proceedings that relate to insolvency. “Liquidation” is used to refer to liquidation of a company under the insolvency proceedings. “Reorganization” refers to a rather diversified terminology given that in 18 countries surveyed no common shared term was used to name this proceeding. For the purposes of the discussions, the term “reorganization” is used where the aim of the proceeding is avoidance of liquidation and targeted at the rehabilitation of the company.  
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