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2.21 One further aspect of the Commission's inquiry deserves consideration. This review was
directed to considering change to the adversarial character of the system. These premises call for
consideration of adversarial and non adversarial processes and of the pace and approach to
change in the federal civil justice system.

2.22 The call for change to the adversarial system can oversimplify the problems in our litigation
system and solutions to those problems, at least as far as this debate concerns civil matters. (The
Commission has no reference to consider criminal proceedings.) Such calls assume that the
problems associated with say, the costs, delay or unfairness in the system, are attributable to the
adversarial character of the system and that these problems can be “cured’ by transplanting or
borrowing from the civil code systems. Relevant in this regard is Lord Woolf's diagnosis that
litigation problems in England and Wales derive to a large extent from the unrestrained
adversarial culture of their legal system.[37] His solution, discussed in chapter 9 of this paper, is
to put judges in charge "to run the show'.[38] Australia has had managerial judging for some
years. This paper critiques the case management “solution'.[39]

2.23 The debate on changing adversarial culture or processes also can be clouded by definitional
questions as protagonists debate core values and practices in prototype legal models, sometimes
comparing the perceived shortcomings of one system with an idealised version of the other. The
term “adversarial' connotes a competitive battle between foes or contestants[40] and is popularly
associated with partisan and unfair litigation tactics. Battle and sporting imagery are commonly
used in reference to our legal system.[41] These different meanings associated with an
adversarial system have confused the debate concerning legal system reform.[42]

2.24 The terms “adversarial' and “inquisitorial' have no precise or simple meaning[43] and to a
significant extent reflect particular historical developments rather than the practices of modern
legal systems.[44] No country now operates strictly within the prototype models of an
adversarial or inquisitorial system. The originators of those systems, England, France and
Germany have modified their own, and exported different versions of their respective systems.

2.25 In broad terms, an adversarial system refers to the common law system of conducting
proceedings in which the parties, and not the judge, have the primary responsibility for defining
the issues in dispute and for investigating and advancing the dispute.[45] The term “inquisitorial
refers to civil code systems in which the judge has such primary responsibility. “Inquisitorial’
also connotes an inquiry where the decision maker investigates a matter. Civil code proceedings
represent, in procedural theory, “judicial prosecution' of the parties' dispute, as opposed to “party
prosecution’ of the dispute under the common law system.[46]

2.26 Notwithstanding variation between these models, in civil matters at least, there is a
significant degree of convergence of the practices in common law and civil code countries.[47]
German civil procedure, in particular, has many of the characteristics of civil process in
adversarial systems,[48] and is generally described as an adversarial or party system. Parties



present the facts to the court and their lawyers have comparable roles to those in common law
countries.[49] The court may only consider those facts brought before it; it may not investigate
on its own.[50]

2.27 In private civil disputes in both legal models, the involvement of the parties in the
presentation of the case extends to: initiating proceedings, determining the issues to be decided,
investigating the case facts, selecting and presenting witnesses and other evidence. In common
law systems, involvement of the parties also covers selecting and presenting experts (in civil
code systems experts are appointed by the court), and presentation of oral evidence, argument
and submissions by counsel at the hearing.[51]

2.28 In the Australian litigation and review system, processes such as case management,[52]
court or tribunal connected ADR processes and discretionary rules of evidence and procedure
have modified adversarial features of the system. The federal review tribunal system also has
borrowed from civil code systems.[53]

2.29 A conference examining comparative legal systems, co-sponsored by the Commission,
described the high costs and delays likewise afflicting the French and German systems (the
systems discussed at the conference).[54] Lowenfeld, reviewing common law and civil code
systems in the 1997 American Journal of Comparative Law symposium on civil procedure,
commented that

one result of listening to and reading about each other's problem was the
realization that none of the observers and commentators was satisfied with the
system he or she knew best.[55]

2.30 In the Commission's view there is limited utility in simply elaborating and comparing the
advantages and disadvantages of the present adversarial system of conducting civil
administrative review and civil law proceedings in federal jurisdiction.[56] The relative merits
and demerits of adversarial systems have been extensively debated. There is a variety of texts
dealing with judicial impartiality,[57] independence, consistency, flexibility and the democratic
character of adversarial processes,[58] or with the disadvantages of the tactical manoeuvring,[59]
partisanship and unreliability of witnesses,[60] the obscured focus of many adversarial
hearings,[61] and the unfairness that can result in such hearings when parties are unrepresented
or there is inequality of legal representation.[62]

2.31 Reviewing the pros and cons of the United States adversary system, Luban justified
retention of the current system on pragmatic grounds.

[F]irst the adversary system, despite its imperfections, irrationalities, loopholes
and perversities, seems to do as good a job as any at finding truth and protecting
legal rights . . . Second, some adjudicatory system is necessary. Third, it's the way
we have always done things. These things constitute a pragmatic argument: if a
social institution does a reasonable enough job of its sort that the costs of
replacing it outweigh the benefits, and if we need that sort of job done, we should
stay with what we have.[63]

2.32 The Commission considers that the adversarial-non adversarial construct is too elusive to
base analysis of the problems or to formulate change to the system. Such debate assumes that

borrowing from different political and cultural systems will work in similar ways in our legal

system, that such change can be engineered and that it will improve the system.[64] The



Commission does not advocate change to implement a non adversarial federal civil litigation
system; we do advocate change to judicial and administrative processes and informal dispute
resolution schemes. The Commission's analysis focuses upon judicial, administrative and
alternative dispute resolution processes because these are the distinctive, interrelated processes
which comprise federal civil justice. These are well understood concepts and provide an
explicable basis for change. The adversarial-non adversarial debate simply obscures effective
reform. Sir Anthony Mason commented that a wholesale change by Australia to an inquisitorial
system of civil justice would be

an extraordinary act of faith. It would be contrary to our traditions and culture; it
would generate massive opposition; and it would call for expertise that we do not
presently possess. And at the end of the day we would have a new system without
a demonstrated certainty that it is superior to our own.[65]
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