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Introduction  

When first asked to address the theme of the Multilateral Development Banks’ (MDBs) role in combating judicial corruption, my inclination was to declare it minimal and so end the discussion.  While the Banks and other international agencies (bilateral and multilateral donors) have been involved for years in judicial reform programs around the world, it is fair to say that none of them has yet developed a distinctive (let alone effective) judicial anti-corruption strategy, in general or in individual country programs.  On a related theme, a recent exercise by the US Agency for International Development (USAID), asking in-country experts what donors had done to advance judicial independence in their own nations,
 brought a general response of “very little.”  While this is probably accurate, the exercise itself is indicative of one major contribution.  In the case of independence, like that of corruption, the fact that donors now address the topic openly is in itself as important element;  it is a big change from the situation even a decade ago, when one might well be asked to excise any reference to corruption from donor-sponsored evaluations and appraisals.
   The tide has so turned, that in a recent global conference,
 the World Bank devoted one of its thirteen panels to the topic of judicial corruption, and has included questions on the theme in its anti-corruption surveys conducted in countries around the world.  

With a little more thought, it becomes apparent that despite the absence of specific anti-corruption strategies the MDBs have not only recognized the problem; in many of their conventional judicial reform programs they are promoting measures which may well help correct it.  We could probably do better, but for corruption as for many other issues, a direct, frontal approach may not be the more effective strategy.  In addition to a recognition of the issue, there are thus numerous other activities which may have an impact on it.  These include, as will be discussed further:

· Sponsorship of specialized surveys and public opinion polls to increase knowledge of public concerns and of the areas where court users have encountered corrupt behavior

· Sponsorship of conferences, workshops and publications where judicial corruption figures as a theme

· Provision of mechanisms whereby judiciaries may increase their ability to monitor members’ behavior and thus combat abusive actions

· Promotion of new appointment and career systems to decrease vulnerability to corruption and to improve overall human resources

· Training programs to increase competence and also to address themes like judicial ethics directly

· Sponsorship of drafting of ethics codes.

· Promotion of programs to increase the transparency of judicial actions and to encourage outside observers to monitor them.

The following reviews MDB programs (as well as some of other donors) in these and other areas.  Because of my own background, I will emphasize Latin America.  However, as Latin America was where substantial international support to judicial reform began, programs there have shaped those in other regions as well.  Thanks to the above referenced USAID exercise on judicial independence, and input from other colleagues, I will also extend the discussion to a selected number of examples from outside my region of choice.

Understanding Judicial Corruption  

In dealing with judicial corruption,  as with corruption in general, it is well to start with some definitions and distinctions.  In the most summary fashion,  corruption can be defined as the abuse or misuse of public resources (material resources like funds and equipment, and more abstract ones, like power, decision-making authority, and position) for private benefit.  It usually, but not always involves the participation of at least two actors, one in the public sector and one outside.  It can also occur only among public sector actors, be wholly conducted by a single public employee, or involve complex chains of interactions among public and private agents.  Where two or more actors are involved, the private gain is mutual – resources are diverted to support the interests of one of them, in return for some quid pro quo to the other, the public official who is able to effect that diversion.   A bribe is the quintessential act of corruption, involving a payment to the public official who diverts the resource.  In other types of corruption, the public actor may be motivated by a sort of negative gain (the removal of threats) or by anticipated future favors, either from the direct beneficiary or from some third party (family, friends, or the political or business associates of the initial recipient). 

Common forms of corruption include kickbacks on contracts, payments made for receiving public office (occasionally as a percentage of the eventual salary or of the fruits of the employee’s own corrupt acts), payments or bribes for favorable decisions or laws, payments for overlooking infractions, speed money for processing transactions, and a variety of other actions giving differential access to public employment, public property and facilities, and privileged information.  In countries where public employees receive part of their compensation in kind (as housing, vehicles or school vouchers) or where even such normal staples as offices and equipment are awarded on a case-by-case basis, an internal network of corruption may be organized around their distribution.  Questions as to whether a specific act constitutes corruption or some other type of unethical or illegal behavior thus hinge both on the unequal access or treatment awarded and on the motives of the party making that situation possible.  Unless one takes a purely formalistic approach (corruption occurs when the law defines an act as such) there is a margin for debate especially when the benefit to or motive of the actor affecting the diversion is not explicit.
 Cultural differences (when is a gift a bribe and when is it just a normal attention?) also pose complications.  

Contrary to the forms of corruption most of concern in other public agencies, discussions of judicial corruption usually focus on the misuse of abstract resources – the judge or court official’s ability, by virtue of the position held, to shape judgments or to otherwise alter the outcome of a case (e.g. losing case files, refusing to accept motions or evidence, or accepting that which should not be allowed).   However, judicial corruption can also more closely resemble that in the rest of the public sector, when it involves the misuse of more concrete resources. Judiciaries which control their own budgeting and appointment systems may indulge in selling appointments or awarding them to friends, family or other associates, taking bribes for contracts, or the misappropriation of funds.  One of the negative consequences of a tendency to increase judicial independence is that many judiciaries can now indulge in this kind of corruption by virtue of their new control of resources formerly managed by other bodies.  For judges of easy virtue this may just be too great a temptation, but even for others, sheer inexperience may lead to improper choices.  Finally, judges who are not used to having anyone second guess their judgments may not understand that financial management and staff appointments are another kind of issue and that here it is not la conviction intime but rather compliance with bureaucratic rules that counts.

While those concerned about judicial corruption may give short shrift to this administrative variation, it can be equally destructive to public trust, and in some sense is easier for the public to identify.  A finagled contract, a conscious overpayment for supplies, or the award of positions to family and friends may be more readily perceived as corruption by the man in the street than questions about ex-parte conversations or biased applications of a complicated law.  In the late 1980s, Costa Rican judges, whose vulnerability to outside influences is usually not questioned, found themselves under scathing criticisms when it developed that each had a sizable representational fund at his or her disposal, for the use of which they claimed they owed no one any explanation.  Similar questions were raised about the awarding of training monies to Supreme Court Justices and their reputed ability to collect full salaries and training stipends simultaneously.  

An understanding of judicial or any form of corruption requires more than attention to its individual elements.  It also requires knowledge of its structural characteristics vis-à-vis the organization or environment in which it occurs.  Here following the suggestions of Mexican specialists
 writing on the public sector in general, it is useful to distinguish along two dimensions:  the extent to which corruption is an isolated or systemic phenomenon (systemization) and the extent to which it occurs spontaneously or is the product of an organized internal network (systematization).
  

As regards the first dimension (systemization), corruption can either occur as an occasional, opportunistic event or be so structured into the organization as to be an intrinsic part of how the latter operates.  For example, because of who they are and what they do, judges will inevitably be offered bribes and some may accept them; however, this is quite different from a situation where speed money is routinely required to move documents along or cases are habitually sold to the highest bidder.   

The second dimension (systematization) refers to the amount of explicit organization behind the corrupt act or acts.   Even very pervasive, systemic corruption may occur without such organizational backing – it is what everyone knows is done, but does not require explicit control.  On the other hand, isolated acts or sporadic incidents may have more than one individual behind them, be related in fact to some sort of internal network, possibly, but not necessarily including topmost leadership.  Both dimensions are, it should be stressed, variable rather than dichotomous, and may occur to different degrees in any given organization.  It is also possible that as regards specific types of corruption in a single organization, the structural characteristics differ.   Petty grease money demanded by clerks and other administrative staff may be systemic, but nonsystematic, and may coexist with less systemic but more systematically organized sale of sentences.

Schematically, the dimensions can be organized as a four box matrix:

                                         [INSERT CHART]

A final consideration has to do with the level of corruption – how pervasive it is within an organization.
 Were it possible to measure pervasiveness (which to date it really is not), we might assign a single aggregate figure for the entire organization and individual measures for different types  (e.g. bribery, kickbacks on contracts or on employment, purchase of sentences) or structural variations  (e.g. high level of systemic, nonsystematic corruption and a low level of sporadic, systematic forms).   Given our inability to assign such a measure objectively, most efforts to do so rely on popular or informed perceptions.  This is a good enough approximation although such public opinion polls or informed guesstimates inevitably skew the results, often overgeneralizing the phenomenon and also tending to overreport the forms (usually petty corruption) most often encountered.  For obvious reasons, the man in the street or even an informed expert is less likely to have knowledge of some of the more dramatic types   -- and especially those which are sporadic rather than systemic.  Still where citizens or court users believe a judiciary is corrupt that is a pretty good sign that something is amiss as well as a reason for attempting to do something about it.

Elements for Addressing Corruption

For the last decade, the formula for combating corruption has been neatly summarized in the equation C = M + D – T, where C is corruption, M is monopoly, D is Discretion and T is Transparency.
  Contrary to majority opinion, I would suggest that this is not very helpful, for corruption in general or for that of the judiciary in particular.  First, while monopolies do distort prices, it is unclear whether they induce corruption as well; in fact this would appear unnecessary.  In any case, certain public services, among them many provided by the judiciary, are natural monopolies, meaning that little can be done to affect that element.
  As for discretion, this is an extremely slippery term.  In the day of results oriented bureaucracies and calls for less formalistic judicial decisions, the notion of trying to introduce more rules, and thus less discretion for bureaucrats or judges has a certain element of upstream swimming.   One exception for the judiciary may be the case of administrative and financial management.  Here, as noted, a new ability to handle their own budgets, appointments or contracting might benefit by judges’ realization, where it has not occurred, that they are subject to the same rules and standards as the rest of the public bureaucracy.   However, this is what we might term a minimum amount of reduction of discretion.  The notion implicit in the formula, that further reductions would be a good thing, is truly contestable in a postmodern, non Weberian world.  That leaves transparency, where more may generally be better, but this alone would hardly seem to solve the problem.  

In contrast to the formula, a more practical approach to combating corruption might instead start with the elements discussed in the prior section:  the absolute amount, the types of behaviors involved, and the way it is organized or structured.  The first two elements are essential for estimating the significance of the problem, the types of damages it works, and the interests and parties most affected.  The last one is critical because the structural characteristics are a good indicator of the type of remedial strategy required.  

Non systemic corruption, whether systematic or not, is generally most conducive to treatment as an ordinary crime – that is an emphasis on detection, investigation and prosecution, both to remove the culprits from the scene and to deter those who might be tempted to follow suit.  As with ordinary crimes, the more specific details of this “disciplinary” strategy will also hinge on whether these are individually perpetrated events or there is a network behind them.  Should that network involve the uppermost levels of the judiciary, this poses a real problem as they are hardly likely to be interested in the effort’s success.    The Greylord
 investigations of the Chicago judiciary in the mid 1980s are a good example of how such an investigation takes place – where there is indeed a network although not one involving topmost leadership.  Here just catching individual judges would have been far less effective than trying to dismantle the network, but the latter effort took far more time and involved its own very complex organization.  Treatment of nonsystemic corruption may also include educational and preventive measures, to increase awareness of the problem and its importance, to eliminate points of vulnerability, and to elicit cooperation from citizens in identifying the guilty,
 but these are generally secondary strategic elements.  

Where corruption is systemic, the strategy is different, requiring a far more complex mix of educational, preventive, and purely disciplinary tactics.   Here to the extent corruption has been institutionalized, it is only through institutional or organizational change that it can be successful attacked.  In effect, an anti-corruption strategy in these circumstances is really an organizational development program.  Incentive structures must be changed, points of vulnerability eliminated, organizational members given new models of behavior and good habits substituted for bad.  In these circumstances it is tempting to shift to a strategy emphasizing only catching and punishing the guilty, the one recommended for nonsystemic corruption.  This is unlikely to be effective in that it does not get at the underlying causes – at most it might put a few people in jail and drive the rest of the guilty underground for awhile.  In several countries which have attempted this approach, this at least appears to be the result.  Another temptation associated with this situation is to attack only the most visible forms of corruption, generally those associated with low ranking staff, and often in a very unsystematic manner.  This resolves part of the problem, and may even improve the judiciary’s public image, but by leaving the more organized forms, and often those associated with higher ranking organizational members, untouched, it is likely to back fire in the end.    

This second temptation may be heightened by political considerations, especially if the more systematic forms of corruption involve higher-level leadership.  Outside agencies may fear to tread here, but they may find judicial leaders quite willing to work on the lower level problems.  In judiciaries, as in other public agencies, this rampant petty corruption is really a product of any earlier era, when it often was the glue which held the organization together or at least could not be effectively eradicated because of insufficient monitoring tools.  Today with automated management information systems, internet, and better transportation and communication, judiciaries and other public institutions need no longer tolerate these widespread, but minor abuses.   The costs of doing so may be far higher than the meager benefits, and in the end, the really big pay-offs are now associated with opportunities monopolized by a small network of key institutional actors.  These opportunities are also a recent development; they emerge as judiciaries begin to be involved in issues of interest to big business, foreign investors, and high-level government officials. A final caution then is that the gradual disappearance of speed money and other traditional systemic corruption cannot be taken as a sign that corruption is on the wane.  We may instead be witnessing a universal shift from systemic, unsystematic forms (diffuse petty corruption) to the nonsystemic, systematic (opportunistic and organized).  The latter, because it is less frequently experienced and so less visible may be less destructive of the organization’s public image, but it may have still higher costs in terms of equity, efficacy, and other public goods.

The Contributions of the MDBs and other International Agencies:  Fighting Nonsystemic Corruption

International agencies have included both types of strategies and all four major structural combinations in their judicial reform support.  However, they have tended to do less with the nonsystemic problem, for a variety of fairly obvious reasons:

· The disciplinary strategy tends to be more politically intrusive as it usually means catching individual culprits.

· For the MDBs until very recently, the fact that a disciplinary strategy clearly involves criminal justice put it outside their interpretation of their mandate.  This interpretation has now changed, but a lack of experience in the area still discourages entry.

· This type of corruption is far harder to document and measure, once more because it has to be individualized.  It is far easier to speak about vulnerabilities and prevention than to address actual cases where corruption has occurred.

· Judiciaries themselves may be far more reluctant to receive this kind of aid, out of self-protection and also because it requires admitting the existence of a real, rather than a potential problem.

· International agencies which get involved in this kind of program have often been less than diplomatic, thereby increasing resistance.

· Finally, it is questionable how much of this strategy can really be regarded as development work because of its emphasis on immediate action rather than institution building.

Despite these reservations, international agencies have made some contributions in this area.  Sponsorship of seminars, studies, courses, national and international meetings, and support to various civic groups have all helped to call attention to the problem and to put pressure on judiciaries and governments to do something about it.  The World Bank Institute’s (WBI) national integrity seminars, held in various countries around the world often produce a mandate from participants to do something about judicial reform in general and judicial corruption in particular.  As noted, preliminary assessments conducted prior to negotiating a project, or as a first step in implementing one, are now allowed to mention corruption, although they generally still bury it far into the document and almost never mention specifics.  A new diagnostic tool, the Institutional and Governance Review, being developed by the World Bank, has included in some cases, sections discussing the prevalence, forms and roots of judicial corruption.  And in two cases where World Bank projects were put into redesign (Venezuela) or terminated (Peru), concerns about a failure to address corruption or related issues played at least a minor part.    

The donor community (bilateral assistance agencies and the United Nations, which now work largely through grants rather than loan programs)  largely because it can be more overtly political, has been more active than the MDBs in supporting the development of mechanisms which more directly attack the problem.  Key here have been the creation of judicial inspection units in a number of Latin American countries.  However, the MDBs have also supported various ombudsmen which may include complaints about judicial performance, including corruption, among their functions.  As regards technical assistance to such agencies, the bilateral donors may also be better placed because they can draw on their own national resources – personnel associated with police, prosecution, or other bodies specialized in the detection and investigation of corruption and other white collar crimes.
  The Banks are clearly at a disadvantage here, although recently, they have begun to look to national agencies as a source of expertise.  Still, the risks of becoming parties to the respective nation’s foreign policy agenda (i.e. its interest in having certain crimes or certain individuals investigated) are a major disincentive.

Contributions of the MDBs and Other Agencies:  Institution Building Approaches to Combating Systemic Corruption  

Even as the MDBs have become involved in the above activities, they should probably be regarded more as adjuncts to the second type of strategy, that aimed at reducing systemic forms of corruption as part of an overall institutional development program.  This is where the MDBs have had most impact and where their potential for effecting real improvements is most marked.  Furthermore, in many countries where they work, this arguably is the most relevant tack to be taken.  Here they are more likely to encounter judiciaries where corruption is an ingrained part of normal operating procedures rather than a sporadic opportunistic event, and where addressing it outside the context of overall institutional development may in fact not be terribly effective.  Whereas nonsystemic corruption can be attributed to normal human failings, the systemic variety is structured into the judiciary.  Thus, catching a few, or many, culprits is unlikely to resolve the problem which instead requires reengineering the institution itself.

In doing this reengineering, the banks (and the donors) have usually not addressed this as a problem of corruption, but rather as one of improving the overall quality of performance.  Nonetheless, to the extent they succeed in this latter goal, corruption should diminish as well.  There is a logic here, which while not explicit, coincides with much of what we know about changing behavior.  A focus on the negative (“don’t do this”) is less effective than the presentation of a positive model (“this is what a good judge does”).  Of course the model alone is of little use unless the rest of the institutional environment supports its adoption.  The judge who resolves her cases in a timely fashion, in accordance with the law, and without ceding to outside influences needs to be recognized and rewarded; those who behave otherwise should receive some sanction or simply be dismissed.  The same should be true of the judge as administrator or of the ordinary administrative staff.  Virtue may be its own reward, but that reward loses value if the nonvirtuous receive the more concrete prizes – promotions, higher salaries, or just the ability to retain their ill-gotten gains.  

The principle is simple, but it does require that institutional leadership endorse it and that they have a means to distinguish the model players from the others.  This means first setting standards, and here the banks’ support for the introduction of improved judicial selection, evaluation and career systems is an important step.  It is, however, one where far more can be done. Simply endorsing the adoption of a merit career system is important, but this is so many empty words unless translated to concrete terms.  The banks could provide more technical assistance in this area, and pay more attention to what is developed, reaching some agreement with the participating countries on minimal standards.  Otherwise, merit can become the façade behind which the old network of influence operates unchanged.  More attention also needs to be paid to external input to the process – the views of citizens and clients on the desired and real performance of candidates or seated judges.  Judiciaries often resist this idea as a threat to their independence and a channel for vindictive attacks.  However, these risks can be combated, and the user’s perspective is invaluable in keeping track of how judges and administrators are actually performing.

Bank and donor programs have generally paid less attention to setting standards and introducing career systems for courtroom and other administrative staff, although it is widely recognized that support personnel are often the source of various types of petty corruption, sometimes in league with judges and sometimes on their own.
  Major impediments are the judiciary’s frequent reluctance to devote their own or project funds to this purpose, the staff’s own ability to undermine any such program,
 and the vested interests of whomever (individual judges, the judicial governing body, or a Ministry of Justice) normally controls administrative appointments.  These interests may themselves shelter certain forms of corruption or simply represent a source of power the holder does not wish to relinquish.  Judges often believe that the ability to name their own staff gives them more control over the latter although their exercise of that control is usually not very effective.   As with the institution as a whole, where even the most arbitrary power over subordinates is combined with inadequate oversight mechanisms, there is usually ample opportunity for the latter to engage in all manner of illegitimate activities.  

This raises a second issue, that of improving judicial leadership’s ability to track performance.  Here the banks’ contribution has been in introducing various kinds of management information systems, to let individual judges get a better handle on what is happening in their courtrooms, and judicial leaders understand what is happening in the system as a whole.  This, rather than the usual (and somewhat dubious
) claim that they will reduce delay, may be the most important and most immediate benefit of computerization programs and related efforts to rationalize courtroom procedures.   Where such mechanisms have been introduced on a pilot basis, they have often produced dramatic improvements in the overall quality of services, and helped to eliminate many forms of petty corruption.  Even something so simple as changing the physical location of courtroom staff may speed up procedures and reduce the opportunity to extract irregular fees from court users.
  Where automated or manual information systems allow judges to track the status of individual cases, or their superiors to determine overall case movement, it becomes much more difficult for professional and administrative personnel to engage in many of the most common forms of corruption.  In Argentina for example,
 the federal courts have begun to collect and publish the awards made for civil damages.  The initial purpose of the exercise was to encourage extrajudicial settlements (based on what could be anticipated in the courts).  Participants also believe it has discouraged efforts to influence judicial decisions, as any unusual awards will be automatically noticed.

To date few of these automated systems have been fully implemented, and there is an increasing concern, that even once that step is completed, they may not be fully utilized as a source of information on judicial behavior and misbehavior.  A major obstacle is the fact that implementation and any further training in use of the system is usually left in the hands of an outside contractor, which may regard its mandate as simply installing the computers and software.  Once installed, actual use depends on the imagination and motivations of the judiciary itself.  Shortcomings on either or both dimensions can mean that word processing, inputting of standard forms, and generation of illustrative statistics for the end-of-year report are about the extent of utilization.  Moving judiciaries beyond this minimal use to exploiting the full potential of their new capability may require both further technical assistance and some additional pressure.   Contracts may have to be rewritten to make this part of the terms of reference for the outside firm, and conditionality added to the loan (or grant) to encourage a more proactive stance.  Part of the conditionality may require that statistics be made available to outside monitoring groups to compensate for a suspected lack of resolve in the judiciary itself.

Aside from providing judiciaries with the ability to detect internal problems, the banks have also contributed with a variety of mechanisms aimed at providing independent assessments of the quality of judicial performance.  Some of these focus on citizen consultations – including but not limited to the kinds of surveys and workshops mentioned above.  While these consultations often fall short of identifying all problems or their underlying causes, they still provide a very potent instrument for registering citizen dissatisfaction and encouraging judicial bodies to respond to it.  Support to international organizations, like Transparency International, in doing this type of work is also worth mentioning.  While it is hard to say whether a judiciary will be more affected by a national survey in which 90 percent of citizens express a lack of faith in judicial honesty, or an international ranking which places the nation’s courts at the low end of the reputational scale, both types of findings have had some impact on increasing resolve to work change.  Surveys have also been used to assess the impact of judicial performance on economic growth, asking entrepreneurs how much they might invest, or what other actions they might take if they had more faith in judicial integrity.
  The methodology has been criticized for conceptual weaknesses,
 but the results (for example a hypothesized 36 percent impact on the rate of growth in Argentina) may provide one more impetus for change.

In addition to this survey work, the World Bank in particular has begun to conduct research on the judiciary’s handling of specific kinds of cases.  Called “user research” because of the guiding question of who uses the judiciary and to what end, it has begun to provide judiciaries ( and Bank planners) with a more precise idea of where problems are located and what lies behind them.  Often the explanations point beyond the judiciary to problems with the private bar (and its tendency to use judicial weaknesses or client ignorance to subvert due process), the police and prosecution (for their failure to support enforcement of judgments or do their part in the investigation and prosecution of criminal actions), administrative staff, or auxiliary personnel (the bailiffs in particular).
  Such studies may also be helpful in identifying particular issues or types of cases where judicial corruption itself is more prevalent as well as the forms and places in proceedings where it is more likely to occur.  While the banks, like other donors, have routinely required assessments prior to planning a reform project, these new studies provide a level of detail not normally allowed by the more general overviews.  

Once problems are detected, the next step is to resolve them.  The specific resolution hinges on the causes identified.  The banks have provided a number of potentially important tools here, including, but not limited to, training programs; studies to determine adequacy of salaries and other benefits or to identify negative incentives or areas of vulnerability; support for new governance mechanisms intended to reduce political influence on the designation of judges, administrative and financial management and other internal affairs; drafting of new procedural and substantive codes, organic laws and ethics codes; and support to NGOs which among their other roles, may help monitor specific abuses.  As regards improvements in overall performance, and elimination of corruption in particular, most of these methods have so far fallen far short of their potential.  However, the experience has provided numerous lessons as to how their impact might be reinforced.

Training, where most funds have been invested, has been a particular focus of criticism for its failure to produce significant change.  Two problems stand out here:  an inadequate organization of the training itself and a failure to link it to other organizational changes which might encourage trainees to utilize new skills and approaches.  As regards the training programs themselves, the emphasis has been largely on imparting knowledge and skills, rather than on changing behavior.  It has thus been suggested that starting with the initial training needs assessment, the focus be shifted to resolving real problems.  These problems  may only partly be linked to what judges don’t know and even when they are knowledge based, are best attended by focusing on a smaller number of specific topics.  However, even the best organized training program will only have an impact if participants, once returning to their courtrooms, confront an incentive system which rewards the new behaviors.    For a variety of reasons, training programs have often tended to be organized in semi-isolation from the rest of a reform effort.  The two exceptions are some limited training when computer systems are introduced (but usually restricted to how to use the equipment and software) and reforms linked to new legal procedures (the introduction of new criminal or civil procedures codes or more specific substantive laws).

Code and law drafting, while a less expensive undertaking, has also been a feature of all foreign assistance programs.  New laws are obviously intended to change what is done in the courts, but they usually incorporate intended attitudinal changes as well, and often are seen as a means of eliminating habitual forms of or opportunities for corruption.  To the latter end, they often emphasize oral proceedings, simplified (and thus less vulnerable) procedures, shortened timeframes (to eliminate the opportunities for various types of malfeasance provided by intended or unintended delays), or new principles on which decisions are to be based.  For a variety of reasons, the new laws have been less effective than promised, either in improving overall performance or in eliminating specific forms of misbehavior.  In some cases (the rewriting of entire legal frameworks in Eastern Europe and the former Soviet Union) the reason appears to be an excess of new laws, many of which are arguably poorly suited to the environments in which they will have to operate.  However, even where the target has been a single code or law, the impact has often been limited by surrounding institutional weaknesses, inadequate preparation of organizational actors, and a failure to otherwise anticipate how new procedures will be carried into practice.  These are, nonetheless, important lessons, and are already influencing on-going efforts to use legal change to alter performance.  From the standpoint of corruption, it is increasingly recognized that poorly implemented legal change can actually aggravate the problem – by increasing the confusion as to what the law really is, forcing legal actors to choose between formalistic compliance or slightly “illegal” deviations that seem more in the spirit of the new laws, or providing more opportunities for dilatory and diversionary tactics.  

A special note is warranted for the drafting of ethics codes, often proposed as the most direct means of combating judicial corruption.  The banks along with the entire international community have sponsored such activities, but they arguably have been the least effective component of the reform programs.  One problem is that they, like other laws, are commonly drafted with minimal consultation.  Although the drafter, whether a foreign or national expert, may be well versed in the problems requiring attention, the codes have so little local ownership that they are never enacted, or if enacted, remain a statement of aspirations rather than a real guide to conduct.  In regions (Latin America is a good example) where this is a traditional view of the purpose of laws, a new ethics code may thus encourage more citizen cynicism as to the sincerity of its proponents.  If in the United States, the best way to dispose of an inconvenient idea is to form a committee to study it, in Latin America, enacting a new law seems to perform a comparable function.  

Moreover, in many of these countries, the activities included in an ethics code are already illegal – hence, the cynicism may be further deserved.  What may be more important than an effort to develop a law covering all possible forms of questionable behavior is a broadly based, longer term, public discussion about a few key areas where habitual behavior does invite corruption.  Candidates for such discussion include ex parte conversations, political activity of judges, employment of relatives and associates, conflict of interest, judicial employment coterminous with or on leaving the bench, and 

“improper” social contacts.  Local standards as to what is acceptable (or feasible) do vary, but changing social conditions and the changing role of the judiciary frequently warrant a reexamination of the usual practices.    Absent such discussion, a new law may well not alter what is always done, because participants (judges and court users) are not convinced it is necessary or don’t realize that is what is really meant.

Another area where the banks and other donors have focused attention, although most often as part of a policy dialogue, is the introduction of new governance mechanisms intended to decrease susceptibility to political influence.  The dialogue supports a trend toward giving judiciaries or external judicial councils control over administrative, financial and personnel issues formerly exercised through executive or legislative bodies.  Most observers now agree that faith in the efficacy of these new mechanisms has been excessive, either because the political influences have succeeded in penetrating them or because extreme judicial independence can produce its own set of vices, one of which may well be new forms of corruption.  Two lessons, now shaping support to reforms, are that more attention is required to the content (as opposed to the structure) of the targeted functions and that whoever exercises them should also be accountable for their performance.  More concretely put, how judges are named (by what criteria) may be more important than who names them, and however this is done, the process should be fully transparent and subject to outside review. 

The issue of external review and accountability introduces the final aspect of these institution-building strategies, that of creating effective means for detecting and sanctioning transgressors.  Despite the emphasis on institution building, and the creation of positive models for organizational members, it is evident that credible sanctions are an essential part of the entire strategy.  Because this once more gets into the formerly prohibited criminal justice arena, the MDBs’ actions here have largely been limited to the monitoring and management information systems discussed above, and some work with civic organizations.   Presumably the theme would also be incorporated in career and evaluation systems promoted under reform efforts, but neither the counterparts nor the banks have singled it out for special attention.  Similarly, as noted above, the banks have generally not included the formation of or even discussions about disciplinary units in their programs.  Whether or not they directly support such units, they clearly might contribute to discussions of the various alternatives to ensure that what is adopted has a better chance of making a productive impact.  Here too, work with NGOs, which has usually focused on their provision of complementary services (legal aid and information programs in particular) might be expanded to include monitoring of reform progress and of judicial performance in general.  However, because they work with government-to-government loans, the MDB programs do confront the problem of obtaining governmental approval of this use of funds   Unfortunately, where such mechanisms are most needed, the government and the judiciary may be most reluctant to include them.

What More Could be Done?  

While the banks have done more than might be suspected in the area of combating judicial corruption, they clearly could improve their contribution.  A first step is a more explicit recognition that corruption, and the overall quality of judicial performance, are problems, and that they must be addressed head-on.  Here outside agents cannot afford to wait until a judiciary recognizes it has a problem; they must take their own actions to determine conditions on the ground, including, but not limited to, consultations with a variety of other stakeholders.  For the Banks in particular this is a radical departure, but if they are seriously interested in improving judiciaries, they cannot just assume that the desires of judicial or government leadership represent the needs and demands of the citizens they serve.

A second step is to ensure that the discussions of these problems are part and parcel of pre-project negotiations and that their solution is incorporated in the resulting agreement, either as conditionality, or as part of the project itself.  This also means that international organizations must pay more attention to what constitute effective solutions and to tracking their realization on the ground.  In general, the following measures can be recommended to strengthen on-going reforms and to enhance their ability both to improve judicial performance and to combat corruption in particular:

· Make identification and diagnosis of judicial corruption an intrinsic part of pre-negotiation assessments

· Where problems are identified, make a discussion of their resolution a part of project negotiations.

· Make specific steps to address the problem part of the project or a condition for its approval and continuation.

· Be prepared to halt projects where advances in these areas are not satisfactory

· Involve groups outside the judiciary and outside the government in the monitoring of progress

· In all projects, put more emphasis on techniques and elements useful in combating corruption:  these include the introduction of judicial inspection offices and ombudsmen; systems to monitor various aspects of judicial performance; improved selection systems, compensation, and terms of employment (especially some guarantee of employment stability, whether until retirement or for some reasonable term); publication of judgments and statistics on judicial operations; statistical and casetracking systems; improved court administration; detection and elimination of vulnerable points in normal judicial and administrative procedures; strengthening of judicial administrative systems and of mechanisms for accounting for results (publication of budgets, contracts, appointments and results of audits)

· In addition to emphasizing these mechanisms, provide technical assistance and other project financing to improve their development.  If a judiciary wishes to implant an inspection office or a merit selection system, it can do so more effectively if provided with guidance.  For those who are less sincere in their aims, this external guidance may enhance the chances of their making significant changes and will also help external partners determine whether the results comply with the formal commitments.

· Encourage various kinds of judicial outreach and popular legal education to involve citizens in discussions of problems and increase their ability as informed consumers of judicial services.

· Include attention to the private bar in all projects, to involve them in reform, encourage self-policing efforts, and provide effective means for citizens (and judges) to register complaints about their behavior.

The common element in all these suggestions is that they take more time, broader consultations, and more intensive dialogue and supervision than the MDBs have often been prepared to invest.  It is highly debatable whether any kind of judicial reform program can be advanced through the quick disbursing, structural readjustment loans which threaten to become the instrument of choice for the MDBs and their national clients.  Most of these large loans feature conditionality which must be met within the first 12 to 18 months; that is barely enough time to plan, let alone implement a judicial reform program.  Some recently developed alternatives – budgetized loans and long term sectoral support programs  – resolve the time problem, but are extraordinarily open-ended as regards precise objectives, the means for reaching them, or the technical inputs to be utilized.  As various bilateral donors have also noted, based on their own experience, it is highly desirable that efforts to improve judicial performance involve the permanent, in-country presence of very qualified technical assistance.  This is because many of the specific measures to be adopted require expert knowledge of implementation alternatives, continuous adaptation to local conditions, and an on-going dialogue with local authorities and other stakeholders.  

If the banks are to take a more active role in combating corruption in the judiciary or any other public sector institution, they will have to consider redesigning their projects accordingly.  Otherwise, they can promote change by calling attention to problems, asking that solutions be designed, and funding investments which a dedicated judiciary may use to implement its own reforms.   Even here, effectiveness requires a better understanding of the nature and causes of the underlying problems and some attempt to establish and enforce benchmarks of progress.  Reducing corruption, like any kind of institutional change, does not lend itself to a blueprint design.  Agencies which insist on treating it as though it did are likely to be disappointed by the results, unless they are so far removed from reality that they do not even see them.  The MDBs are recognizing this problem; the question remains as to whether their own institutional constraints will permit internal adjustments to deal with it.

CHART:  A SCHEMATIC REPRESENTATION OF FOUR STRUCTURAL TYPES OF CORRUPTION

	Systematization

	
	
	Low
	High

	Systemization
	Low
	Occasional corruption, usually for substantial stakes.  E.g. individual judge sells a sentence; staff member accepts money to alter the record, lose documents.


	Occasional, high stake corruption organized among an inner group of participants.  E.g. internal network to shift cases to “friendly courts” or fix contracts for services



	
	High
	Corruption becomes the grease for making the system work.  E.g. standard petty corruption, speed money, and fees for processing documents out of order


	Centralized control of networks of corruption with the big benefits going to the higher ups.  E.g. court users habitually contact high- ranking judges or political elites to arrange for outcomes of cases at all levels.


� The opinions expressed in this paper are those of the author and in no way represent any official position of the World Bank.


� The results of this study, which includes far more information on factors affecting judicial independence (and corruption)  will be published through the Global Democracy Center, USAID.  It is being carried out by IFES (the Institute for Electoral Studies), a Washington based NGO.


� I speak from experience.  In 1986, when I wrote an initial diagnostic, for USAID, as preparation for a country level program, I was asked to remove a single reference, buried far into a 20 page report, mentioning only that public beliefs about judicial corruption reduced faith in the courts.  Ten years later, as a USAID participant in an evaluation of a Bank project in another country, I was able to write not only about beliefs but also the forms corruption was likely to take. 


� Washington D.C., June 5-7, 2000.


� There is a tendency here (comparable to one found  in discussions of independence) to equate corruption with any kind of bias, thus avoiding the problem of establishing the public actor’s intent.  However, I think this overdefines the concept and poses its own problems of detection and enforcement.  A judge who is prejudiced against women, certain social classes, racial or ethnic groups may make unfair decisions without indulging in corruption (because there is no implicit or explicit pay-off).


� Juan Octavio Lopez Presa, coordinator, Corrupcion y Cambio.  Mexico:  Fondo de Cultura Economica, 1998; p. 195.


� I am changing the terminology.  Lopez Presa and his fellow authors, speak of the first dimension as frequency (from occasional to systematic) and organization (from simple to complex).  Here I am also distinguishing systemization from frequency or pervasiveness. 


� Systemic corruption is by definition more frequent than nonsystemic forms, but it also has degrees of pervasiveness.  For example, it may involve all actors and acts, or be limited to certain key players, types of cases, or events within them.


� The formula was devised by Robert Klitgaard in his book  Controlling Corruption.  Berkeley:  University of California Press, 1990.


� Lawyers are another case, and the emerging consensus that their natural monopoly does run up the costs of justice as well as unnecessarily complicating its delivery, has led to suggestions that ways be found to create competition for the guild – by allowing pro se representation, establishing alternative services, and allowing other professions and paralegals to perform some of their functions.  However, no one has suggested that a monopolistic organization has made lawyers either more or less corrupt than they might otherwise be.  In fact, there is some indication, that it is high levels of competition among lawyers that may encourage some forms of corruption – the case of what the Latin Americans call the chicaneros or the mass of nonelite lawyers who are scrambling to make a living by any means possible.


� See Special Commission on the Administration of Justice in Cook County (1998), Final Report,  September.


� For example in Peru in the mid 1990’s, the Judicial Investigation Office publicized its efforts to induce citizens to report attempted bribes and thus allow a fairly effective sting operation to be mounted.  


� For example in the early 1990s, the head of the UN observer mission in El Salvador (ONUSAL) arrived at the Supreme Court to call for the removal of several dozen judges who were “known to be corrupt or to have abused human rights.”  The move was not well received and as it came with no further suggestion as to how this should be done, didn’t provoke any immediate action.


� One example, although not focusing on judicial corruption, is the Argentine Anti-Corruption office which has signed agreements with the US Government Ethics Office (OGE) and various inspector general’s units.  It has looked to the World Bank as a potential source of funding for the travel expenses of personnel from these units.


� In conjunction with one World Bank sponsored study of judicial administration, the consulting team changed with the task claimed to have been offered a substantial bribe to eliminate recommendations about  the Director of Administration’s reporting responsibilities, and then threatened when they refused the offer.   Whether true or not, the example is indicative of the large sums of money at stake, and thus the incentives for their misuse, in running even a modest sized court system.  It also warrants mention that MDB and donor programs enhance the temptation by adding whole new sources of funding. 


� In addition to the example cited in the above note, there are numerous cases where staff has organized to combat the judiciary’s own efforts to control their actions.  An extensive investigation of court clerks conducted by the Lima (Peru) Superior Court in the mid-eighties had to be shelved when the staff association got wind of it and started calling on their political patrons.  


� There is an ongoing debate on the utility of these systems, most of its focused on their undemonstrated ability to reduce delays.  However, the debate seems to skip a step, that of giving judicial leadership the information needed to monitor systemic performance.  If they have that ability, and are willing to use it, then a variety of problems, including delay, can be attacked.  


� This is one argument behind the common technique of introducing pooled staff – who work in a central office to support several judges rather than being assigned to individual courtrooms.  However, there are even more simplistic examples – as one consultant noted, the person who sits by the door is the one best positioned to demand bribes, and thus one may want to reconsider who is put in that location. 


� Elena I. Highton, Carlos G. Gregorio and Gladys S. Alvarez, Quantificacion de Danos Personales, Publicidad de los Precedentes, y Posibilidad de Generar un Baremo Flexible a los Fines de Facilitar Decisiones Homogeneas y Equilibradas, unpublished paper provided by the authors, Buenos Aires, Argentina, 2000.


� Horacio Lynch, “El Impacto de la justicia sobre la economia argentina,” paper presented at the “Jornadas sobre Reforma Judicial y Crecimiento Economico,” Madrid, October, 2000, Instituto de Credito Oficial.  The paper summarizes work done by various authors. See also, Robert M. Sherwood, Geoffrey Shepherd and Celso Marcos de Souza, “Judicial Systems and Economic Performance”, The Quarterly Review of Economics and Finance, Vol. 34, Special Issue, Summer 1994, pp. 101-116. 


� As critics have noted, it places considerable faith in respondents’ ability to predict their actions in the face of a hypothesized “better” justice system.  


� Many of these problems cannot be called corruption, although an on-going study in Mexico has revealed that unless extra payments are made to the police and bailiffs neither one is likely to do its part in supporting the attachment of goods in debt collection cases or, in the case of the police, arresting parties who resist the proceedings.
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