WHAT |S THE ROE OF LEGAL AND JUDICIAL REFORM I N
THE DEVELOPMENT PROCESS?

Amartya Sen

On the 4th of July 1776, on the occasion of the signing of the
Decl aration of |ndependence, John Hancock is reported to have
observed: "We nmust be unaninous; there must be no pulling different
ways; we nust all hang together." To this Benjam n Franklin
responded: "Yes, we nust all hang together, or nost assuredly we

shall all hang separately."' That, in fact, is an apt initiating

thought also for the analysis | intend to present in this |ecture.
Franklin was, of course, talking about the interdependence of the
security of different groups of American revolutionaries, whereas
we have to talk about the interdependence of different aspects of
devel opment = econonic, social, political, and nost imediately in
the context of the present neeting, legal as well. It can be
argued that if the different aspects of devel opnent are not
simul taneously addressed and considered together for analysis and
action, they may each end up "hanging separately."'

This conference is aimed at the need for understanding the
I nterconnections between different aspects of developnent, and in

particul ar between |egal and non-legal features of the process of

devel opnent . The title of the conference invokes "Conprehensive
Legal and Judicial Developnment." Perhaps we can sensibly begin by
asking what can "conprehensiveness*' mean in the present context.

| believe that demand can be interpreted in tw rather different
ways. One notion of conprehensiveness |ooks outward « at |egal and

judicial developnent seen as a part of a fuller view of overall

v
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devel opnent, linking legal reform with econom c expansion, social
progress, political enrichnent and other kinds of devel opnment which
conpl enent each other and are nutually reinforcing. This is the
nore obvious of the two possible interpretations.

The second approach, in contrast, would look inside the [egal
domain itself, rather than outward from it. Conpr ehensi veness,
thus interpreted, would be concerned with the internal diversity
w thin the huge sphere of legal and judicial activities, demanding
fuller integration of the different sub-domains within this large
domain. As is said in the subcontinent from which |I conme, law is
a huge banyan tree, and the |eft branch does not know how the right
branch is vegetating. By the way, in India they are vegetating

pretty slowy all around = the majority of people held in custody

are, | understand, patiently awaiting their trial, rather than
serving a prison term There is need for special efforts in
keeping each branch in touch wth the others. This is

conprehensiveness wthin "law's enpire" (to use Ronald Dworkin's
articulate phrase).

The title of this talk that the organizers of the neeting
proposed to me pointed, as it happens, distinctly at the outward-
| ooking view of conprehensiveness. There is, in fact, a bit of a
narrative here, as literary critics say. Wien | was first asked to
speak, ny instructions were to speak on "the role of Ilegal and
judicial reform in the devel opnment process." But afterwards the

title was changed = more interestingly | think - to take the form

2
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of a question:: "What is the role of legal and judicial reform in
the development process?" I don't think it is a trick question
(l1ike such classic ones as. "do consonants hibernate?"). And I

will indeed try to answer it. Later on, I shall have to ask the

Legal Department of the Bank whether I have passed.

Comprehensive Development Framework

The case for outward-looking comprehensiveness has a close
connection with the kind of reasoning that led President James
Wolfensohn to the “"comprehensive development framework, " which has
played an important part in the World Bank's appfoach to the
process of developmenﬁ and its demands in recent years.’ This
involves rejecting a compartmentalized view of the process of
development. Most importantly, it militates against the old wisdom
of doing one thing at a time.? The idea of doing one thing at a
time is, of course, full of charm (I tend to think of it as rustic
charm - like "Lorna Doone"™ or Wordsworth's "Lyrical Ballads"), but
it isn't a great guide to practical policy, for reasons that Jim
Wolfensohn has discussed so well. The idea of different things
"hanging together" is quite central to this approach, and indeed to
any integrated understanding of the process of development.

Given the emergence of approaches 1like the Comprehensive
Development Framework (or the CDF) in recent years, the task of
fitting law and judicial arrangements within a more comprehensive

outlook is a new challenge. An interesting policy document
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recently produced by the Legal Departnent of the Wrld Bank, called

Initiatives in Legal and Judicial Reform draws our attention to

the fact, among others, that various "devel opnments and experiences
in recent years [have] increased the focus of |eading devel opnent
institutions on the role of law in econom c developnent."' Despite
Its conparative newness, this is an active = and | believe highly
promsing - field. The questions that we have to ask, however,
are: does this make sense, and if so, exactly why and precisely
how?

The fact that, as stated, |eading developnent institutions
take all this'very seriously may be adequate for nany observers to
accept that the complementarity between |aw and economc
devel opnent (and nore generally, the need for a conprehensive
approach to devel opnment) nust be inportant. But this is clearly
not an adequate ground for professional |awers or economsts or
social scientists to accept the soundness of this integrative
approach. For one thing, many developnent institutions have a
remar kabl e record of persistent mstakes = sonetines m nd-boggling
ones. So the Legal Departnent is right to call this nmeeting and to
demand critical scrutiny of the growing tendency of devel opnent
institutions = including the Wirld Bank itself - to enphasize
"conpr ehensi veness. " It is particularly necessary to exam ne the
underlying reasoning that provides the intellectual argument for an
integrated and conprehensive approach. As Leonardo da Vinci said

about half a mllennium ago, relying on authority involves only
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menmory and no intellect. W can do better than that.

Conceptual Intesrity and Causal |nterdependence

What, then, is the case for a conprehensive approach? | would
argue that it is <crucial to distinguish between two rather
different types of reasons for wanting a conprehensive approach,

rel ated respectively to causal interdependence and _conceptual

integrity. The fornmer points to the causal interconnections
between the different domains that can be fruitfully seen together,
whereas the latter relates to the possibility that the divided
concerns are conceptually inconplete, so that they could not really
be considered independently at all. The latter is a nore assertive
claimand has tended to receive |less attention, conpared wth
causal connecti ons, an&rray be | should discuss it a bit nore.
Perhaps an analogy would help to bring out the distinction.
Take the weather. W may consider separately different aspects of
the weather, viz. the clouds, the rains, the sun, the humdity, the
tenperatures, and so on, and we can consider their interdependence
(such as clouds are associated with nore rain, rains are |inked
with the lack of sun, and so on). If, however, we are concerned
with a concept like ™a typical sumer day,™ or "a severe w nter.
month," the very idea has different conponents within it, which
enconpass t enper at ur e, rain, snow, sun and other weather
characteristics. The issue here is not that tenperatures, rain,

sun, etc., link with each other (this they certainly do, but that
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I's not the point at issue here), but that we cannot form a judgment
as to whether a particular day is a typical sumer day, or a
specific nonth is a typical winter nonth, w thout considering
together a variety of different information about tenperature,
rain, sun, etc. Conceptual integrity of the idea of a typical
sumrer day or a typical winter nonth, then, demands all this
information together, and this is altogether a separate issue from
the causal interdependence of these distinct variables.

I would argue that both kinds of reasoning = conceptual
integrity and causal interdependence -~ are involved in the
rationale of a conprehensive devel opnent framework. Since the idea
of conceptual integrity is perhaps less famliar, let nme deal wth
it first. At one extreme, conceptual integrity may take the form

of arguing against the viability of any self-contained notion of

"econom c¢ developnent,"” or "social developnent,” or "political
devel opnment," or for that matter "legal developnent." There is
"devel opnent” in a general sense, and one can even gerhaps talk

about its economc, social, political, or legal correlates. But on
this conceptually integrated extremist view it would be nisleading
-« or worse = to talk about econom c devel opment, |egal devel opnment,
etc., as separate entities. This is the kind of integrated view of
devel opnent which has been well chanpioned by ny dear, deceased
friend Mahbub ul Hag in his pioneering and masterly exploration of
the concept of "human developnent." W don't ask: which kind of

human devel opnent: economic, social, political or legal? Rather
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human devel opment enconpasses them all, and they can be, in this
perspective, only seen together, not in isolation from each other.
If such a radical view were to be taken, then legal and judicial
reform woul d be seen as contributing to the process of devel opnent
in general (or, perhaps, to the process of human devel opnent seen
as a whole), rather than separately to legal devel opnent, economc
devel opnent and other fragmented concepts of devel opnent.

The idea of only one integrated idea of developnment is, of
course, quite extreme, and rather unconpronising. W may choose to
be less radical and conceptually nmore tolerant, and argue that
there can, in fadm, viable notions of devel opnent in particul ar
domai ns, even though they also interlink. For exanple, we can have
wel | -devel oped denocracies with political and civil liberties, or
wel | -achi eved econom ¢ devel opnent with grow ng econom ¢
prosperity, and so on, wthout presupposing that one nust go wth

anot her.

Legal Devel opnent and Conceptual Intesrity

Conceptual integrity is still very inportant in this |ess
extreme fornulation, though it applies in different ways, at two
different levels of aggregation.

First. even though we have separate concepts of economc
devel opnment, |egal devel opnent, etc., we may still have an interest
in the devel opnment process as a whole. W have reasonto want to

know how a country is developing, taking everything into account,



Role of Legal and Judicial Reform in Devel opnent Page 8
Wrld Bank Legal Conference, Wshington, DC

Amartya Sen, June 5, 2000

and not just how it is doing in one narrowy defined field or
another. In this broader « nore inclusive = reckoning, it may turn
out that developnent as a whole is an amal gam of devel opnents in

the distinct domains of -economics, law etc. To use the old

anal ogy again, developnent seen as a whole « what we nmay call

devel opnent tout court « is |like a typical sumer day, and it
requires an integrated consideration of developnents in distinct
domai ns such as economc, legal, etc. (much in the way a typical
sumer day depends on the sun, the tenperature, the blue sky, and
so on). The claimhere is not so nuch that, say, |egal devel opnent

causally influences 'devel opnent tout court, but rather that

devel opnent as a whole cannot be considered separately from | egal
devel opnent . Indeed, in this view, the overarching idea of
developnent is a functional relation that anmal gamates distinct
devel opnental concerns respectively in economc, political, social

| egal and other spheres. This is nore than causal interdependence:

it involves a constitutive connection in the concept of devel opment

as a whol e.
Before | go on to the second way in which constitutive
connections are inportant, Ilet me conmment briefly on how €far-

reaching are the inplications of an integrated and overarching
concept of developnent. Wiile | have, so far, used this case only
as an illustration, let ne now nmake the substantive claimthat this
conceptual integrity of the overarching idea of devel opnent is

i ndeed correct. It is, of course, true that at one |evel
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n"development” is a matter of definition, and some people seem to
insist that they are free to define any concept in any way they
like; it is alnmost like a "fundamental right to define anew" (a
fundanental right in favour of which street denonstrations may sﬁéﬁ
begin). However, it so happens that |inguistic usage over a |long
time has given a certain content to the idea of devel opment, and it
is not possible to define devel opment independently of those
establ i shed associations.

It is hard to think that devel opment can really be seen
i ndependently of its economc, social, political or | egal
components. W cannot very well say that the devel opnment process
has gone beautifully even though people are being arbitrarily
hanged, crimnals go free while lawabiding citizens end up in
jail, and so on. This would be as counterintuitive a claimas the
corresponding economc one that a country is now highly devel oped
even though it is desperately poor and people are constantly
hungry. Only. a Humpty Dunpty, in Lewis Carroll's insightful
caricature, can provide full support for the fundanmental right to
define anew. "when I use a word, it means just what | choose it to
nmean = neither nore nor 1less." Devel opnent has a strong
associ ation of neanings that makes a basic level of legality and
judicial attainnment a constitutive part of it.

If this is accepted, then one part of the answer to the

guestion that | have been asked beconmes immediately clear. In

answering the query, "what is the role of legal and judicial reform
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in the devel opment process?", we nust at |east begin by noting the
basic fact that |egal devel opnment is constitutively involved in the
devel opment process, and conceptual integrity requires that we see
| egal devel opnent as crucial for the devel opnent process itself.
That is, even if legal devel opment were not to contribute one iota
to econom ¢ devel opment (1 am not saying that is the case, but even
if this were, counterfactually, true) , even then legal and judicial
reform would be a critical part of the devel opnent process. The
noti on of devel opnent cannot be conceptually delinked from |egal
and judicial arrangenents. That central point deserves recognition
before | go on to other constitutive and also to the class of
causal connecti ons.

| turn now to the second use of the idea of conceptual
integrity. Even when we consider developnent in a particular
sphere, such as economc developnment or |egal developnent, the
instrunents that are needed to enhance devel opnment in that
circunscri bed sphere may not be confined only to institutions and
policies in that sphere. If the devel opnent achievenents in a
particul ar sphere is to be judged by what freedom people manage to
have in that sphere, then we have to take the overall effect of all
these instrumental variables on the lives of human beings in that
particul ar sphere.®

To illustrate, if wonmen are given sone legal rights through a
process of reform which they did not earlier have, this may | ook

like a legal development, and in a sense it clearly is that. And
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vet, if the focus of |egal development is to give wonen rights that

they can exercise, then this putative |egal developnent nmay be

constitutively hollow if wonen do not manage in fact to exercise

any of these rights because of, say, illiteracy.' The very idea of
| egal devel opment may then be, as in this illustration, contingent
on certain social or economc characteristics. If we overlook

these constitutive linkages, then we may niss sone of the strongest
arguments for taking a conprehensive approach, which go well beyond
the causal interdependences between separately conceptualized ideas
of legal developnent, social devel opnent, political devel opnent,
and so on.

The basic claimhere is this. Legal developnent =~ to stick to
that example first = is not just about what the law is and what the
judicial system formally accepts and asserts. Legal devel opnent
must, constitutively, take note of the enhancenent of people's
capability - their freedom - to exercise the rights and
entitlenents that we associate with |egal progress. Gven this
need for conceptual integrity (in this case, the need to see |egal
devel opnent not just in terms of legislation and laws but in terns
of effective freedons and capabilities), all the instruments that
causally influence these freedons nust be taken into account in
assessing what progress is being made in enhancing the devel opnent
of a successful legal and judicial system

An exactly simlar analysis WII apply to other notions of

devel opnent in particular spheres such as economc, political, and
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so on. Econom c devel opnent is not just about the formal economc
opportunities that are available (such as free markets, open trade,
transactional facilities, etc.), but ultimately about the effective
freedonms and capabilities-that people have in the sphere that we
see as economc, in particular to have basic econom c needs
fulfilled. This conceptually integrated concept nmay, in terns of
causal influences, depend on a variety of policies and facilities
that are not grimarily economc (such as schooling and literacy,
epi dem ol ogy and health care, etc.), but we cannot |eave them out
as "non-economic" concerns once we adopt an adequately broad and
Integrated view of econom c devel opnent.

This recognition, by the way, has an immedi ate bearing on the
Wrld Bank's nandate to concentrate on economc developnent in
particular. That seemingly narrow mandate, seen in a conceptually
Integrated form cannot exclude extensive use of policy instrunents
in social, political, legal and other spheres. They have to be
I ncl uded anong the relevant policy variables not just because the

overarching concept of development tout court integrates economc

devel opment with other kinds of devel opments to arrive at an
I ntegrated view of devel opnent as a whole, but also « and nore

I mmedi ately « because economc devel opnent itself requires

I nstruments  which, by thenselves, do not count as economc
I nstruments. Causal interconnections supplenment the broadening of
policy attention that has its origin in the need for conceptual

integrity.
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| must also note that the answer to the question | have been
asked to address is also influenced by this line of argunent. |
have already discussed why |egal developnent nust be seen to be
I nportant in the devel opnent process even if it had no influence on
devel opnent in other spheres (this is because of the need for
conceptual integrity in an overarching concept of devel opnent).
But to this now | nust add a different set of considerations which
also influence the answer to the guestion: "Wat is the role of
legal and judicial reformin the devel opnment process?" Legal and
judicial reformis inmportant not only for |egal devel opnent, but
also for developnent in other spheres, such econom c devel opnent,
political devel opnent, and so on, and these in turn are also
constitutive parts of developnment as a whole. This is |ike a
thickly interwoven textile.

I shall have to say a few nore things about the genera
framework of analysis, but let me take a little breather away from
theory to consider sone practical illustrations. This may help to
give concreteness to sonme of the issues of interdependence

i nvol ved.

The Lesal Roots of Capitalist Success

Let ne begin with legal developnent, and its relation wth
econom c and political devel opnent. As discussed already, |egal
devel opnment nust be seen as inportant on its own as a part of the

devel opnent process, and not nmerely as a nmeans to the end of other
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ki nds of development, such as econom c devel opnent. It is
extrenely inportant to get this point fully accepted, since there
is a well-established tradition in devel opnent studies and policy
making to concentrate exclusively on economc expansion. For
exampl e, mch harm has been done in the assessment of political
devel opment by asking suchm sl eading questions as: "Does denocracy
helg to facilitate devel opment or hinder it?" The chanpi ons of
"Asian wvalues" have tried to make much of their belief that a
negative answer to this question is enpirically justified. The
fact is, of course, that there is no convincing enpirical evidence
at all which indicates that denpbcracy slows down economic growh
(it does not seem to have any clear influence on economc growth
one way or the other), but there is plentiful evidence that
denocracy does strengthen social security and the prevention of
econom ¢ disasters.* But nore fundanmentally, the question is
wrongly posed, since it tends to overlook the fact that denocracy
Is a constitutive part of the process of developnent itself. The
case for denmpocracy does not have to be indirectly established
through its contribution to economc or sonme other kind of
devel opnent. The same applies to |legal devel opnment. The
conceptual integrity of development requires that we value the
emergence and consolidation of a successful legal and judicial
system as a valuable part of the process of developnment itself =
not just for the way it may aid econom c or political or sonme other

kind of devel opnent.
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It is inportant to be careful here in recognizing that the
basic significance of |egal developnent does not require us to
abstain from considering the causal interdependence between |egal
and other kinds of developnent. |In particular, it does not require
us to abstract from the causal interconnections that suggest that
legal or judicial reform may be easier to organize once the process
of economc or political devel opment has proceeded some distance.
In the context of Latin America, Maria Dakolias makes precisely
this point in asking for speedier progress of |egal change at this
tine. She provides evidence to argue in this line and concl udes:
"The Latin Anerican region today is politically, economcally and
socially better suited for judicial reformthan it was in the 1960s
and 1970s. There is greater economc stability in the region,
whi ch has all owed these countries to begin 'second generation

reforms'."’

The feasibility, effectiveness and speed of |egal and
judicial reform may well be influenced by political, economc or
social circunstances, and it is possible to take intelligent note
of that causal interconnection wthout denying the constitutive
i nportance of |egal devel opnent as a part of the process of
devel opnent . The need to take note of causal connections is not
overridden by the basic inportance of any conponent of the
devel opnent process. Indeed, any rational programme of enhancing
devel opnent nust pay attention, sinultaneously, to both,

The causal connections are also inportant in assessing the

contribution of |legal developnent to other types of devel opnent.
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It is hard to understand the history of econom c change, for
example the rise of capitalism as an econom c system w thout
acknowl edging the role of non-economc influences, anong which
| egal changes figure promnently. Let nme pause here a bit to
recol l ect how capitalism canme into being and becane such a
successful system Capitalism did not emerge until the evolution
of law and order and the legal and practical acceptance of property
rights had nmade an ownership-based econony feasible and
operational . The efficiency of exchange could not work until
contracts could be freely nade and effectively enforced, through
| egal as well as behavioural reforms. Econonmic expansions are hard
to plan without the needed trust in each other's plans and
announcenents and the required confidence that agreed arrangenents
can be relied upon. Investment in productive businesses could not
flourish until the higher rewards from corruption had been
nmoderated, and in this too, |egal and behavioural changes played
their part. The financing of businesses could not run snoothly
until credit institutions had developed, and borrowers were
standardly inclined to repay |oans, rather than absconding away.
Simlarly, labour productivity denmanded educational arrangenents,
often arranged by the state; the powerful forces of |earning by
doing and on-the-job training had to build on the base of
institutional education provided by schools and colleges, often run
by the state or the local authorities. In these devel opnents too,

| egal reforns that gave citizens the right to free public education
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and forced them to accept the duty of sending their children to
school played a critical part, as elenmentary education becane both
a legal entitlement and a |legal obligation of the parents.

It is not hard to point to many other ways in which |egal
change has facilitated the expansion of Wstern capitalism Those
early foundations of economc developnment called for legal and
ot her devel opnents of specific kinds, and these demands have
expanded over the years as the early forns of capitalism have given
way to r ef or med arrangenent s I nvol vi ng soci al security,
unenpl oynent conpensati on, public health care, and ot her

constituent parts of dontenporary Wstern econom es.

Devel opnent Process and Lesal Reform

Simlar diagnoses can be nade about the process of economc
devel opment el sewhere in the world, even though the balance of
concentration has sonetimes varied over the regions. For exanple,
land reform according to all evidence (including the Wrld Bank's
own research in this field), played an unusually crucial part in
the high growth rates and shared econom c expansion in East and
Sout h-east Asia, from Japan, Korea and Taiwan all the way to the
very dissimlar economes of China and Thail and.

The devel opnment of education has played a nonentous part in
Asi an econom c expansion. This is, of course, spectacularly so for
Japan, where the educational priorities and the rights of citizens

and residents against the |ocal authorities to provide school
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education assumed a leading role in the initiation of rapid
econom ¢ expansion. For exanple, between 1906 and 1911, education
consumed as much as 43 per cent of the budgets of the towns and
villages, for Japan as a. whole." In this period in Japan, the
progress of elementary education in particular was nost rapid, and
the recruiting arny officers noted the remarkable fact that while
in 1893 one third of the army recruits were illiterate, already by
1906 there was hardly anyone who was not literate. By 1913, though
Japan was economically still quite underdevel oped and very poor, it
had becone one of the |argest producers of books in the world =
publishing nore books than Britain and indeed nore than tw ce as
many books as the United States.” To a great extent the fast
econom ¢ expansion of East and South-east Asia has drawn on the
| essons of these experiences, particularly through the arrangenents
associated wth the enhancement of hunman resources and skill."
These devel opnents were at once social (they deal with education
and ot her social opportunities) and econom c (they influenced
econom ¢ performance), as well as legal (they were associated wth
creating a pattern of rights and duties which influenced the |ives
of citizen%.

Another interesting area, which has conme into prom nence very
recently, is India's sudden and rapid success in the devel opnent of
conputer software (India has becone the second |argest software
producer in the world, behind only the United States). This

process has been facilitated not only by the earlier expansion of
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technical education in India, but also by the conparatively
flexible |egal arrangenents that govern these businesses conpared
with the nmuch nore rigid regulations that apply to nore traditional

comerce and industrial production, in which progress has been much

sl ower .

The Media, Public D scussion and CGender Equity

It is possible to identify many different areas of |egal and
judicial reform on which econom c devel opnent has drawn in diverse
ways in different regions in the world. Perhaps | should briefly
mention three. further subjects which should figure in the agenda of

work here. First, as | have tried to discuss el sewhere, a free and

vigorous nedia can be immensely influential 1in strengthening
econom c security, political liberties, legal and human rights, and
S0 on. Much difference can be made in this field by judicial

guarantees of = and support for = the right of free speech, fair
coment and public criticism An active nedia can also help to
give an effective voice to the vulnerable and the poor, and can
also force the governnent into greater accountability, which is
very central to a successful process of devel opnent.

Second, public interest in social responsibility can itself be
a factor of sonme inportance, and innovative |egal arrangements (for
exanple, public interest litigation, class action suits, etc.) can
serve as catalysts for drawing neglected issues into the linelight

of open scrutiny and social challenge.
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Third, special attention has to be paid to the rights of
women, which are inportant not nerely for gender equity (a crucial
enough cause even on its own), but also for benefits for all (men,
wonen and children),’" for exanple through reduction of child
mortality and dimnution of high fertility rates. Recent research
has brought out the far-reaching role of justice to wonmen which
i nfluences nearly every aspect of economc, social, political and
| egal devel opnent, and which call for legal and judicial reform
aimed specifically at this objective. | have tried to discuss

t hese issues in Development as Freedom

Security and the Environnent

One hopes that the Legal and Judicial Reform Unit of the Legal
Department of the Bank, which is hosting this conference, can
incorporate interregional conparative investigations on these and
other subjects as apart of its forthcomng programme. It is also

| mportant not to approachthe future as if it nust be a repetition

of the past. East and Sout h-east did very well through its
policies for "growmh wth equity," but there was, alas, little
provision for what we may call "decline wth security" and this

extracted a very heavy price when the Asian economc crisis
occurred in 1997 onwards. This points to the need for facilities
for social safety nets, economc security and other provisions,
I ncl udi ng acknow edgi ng the role of denocracy and adversari al

politics in providing political incentive to the government to nake
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adequate provisions against insecurity in general and economc
catastrophes in particular. | have tried to discuss these issues
el sewhere, and will not further into them here, but | mnust note in
the context of the present lecture that the changes that seemto be
needed all involve specific legal and judicial reforms.

To this already large list, we nust also add the grow ng
necessity of seeing the task of econom c devel opnment in an
envi ronnent -sensitive way, and particularly in the form of
requi rements for sust ai nabl e development.? | f econoni ¢
development is nuch facilitated by particular |egal developments,

this applies a fortiori to _sustainable econonm c development. Legal

provisions in protecting the environment and helging its sustaining
can be a particular crucial field for legal and judicial thinking

in the context of developnent, at the present tine.

Denpcracy and an | ndependent Judiciary

| have ¥&& sgent sone tine in discussing a few of the areas

in which legal and judicial reforns can contribute greatly to the

nat ure and quality of econom ¢ development. Simlar
i nterconnections apply to other areas of devel opnent as well. Juyst
to illustrate, the progress of political developnment, particularly

in the form of enmergence and consolidation of dempbcracy, not only
requires |legal provisions for elections and the supervision of the
i ndependence and neutrality of the process, but it is also

dependent on judicial protection of dissent and the guaranteeing of
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ogen, pluralist politics.

The independence of the judiciary is obviously a very
i nportant prerequisite of generating confidence in the nulti-party
denocratic process and in-encouraging people to participate in the
denocratic process in an unrestrained = and nost inportantly
fearless « way. The experience of various countries that |eave a
lot to be desired in these judicial arrangenent has many |essons to
offer in this respect =« particularly about what is not to be
emul ated = and these issues are not nmade any |ess important nerely

because these countries hold periodic elections.

Comprehensivenegg: Institutions and Freedons

Before ending, | may take the liberty of discussing briefly a
question of approachand strategy that | have often faced. | haye
been frequently asked in what way does the “comprehensive
devel opment  framework"” (CDF) explored and advocated by President
Wbl f ensohn relate to the kind of integrated view of freedom on
which | have concentrated in ny own work, for exanple in

Devel opnent as Freedom The CDF approach is institutionally

founded, and in nmany ways, this is a natural extension of the kind
of institution-based approach that the Wrld Bank has reason to
pursue, except that in the Wl fensohn interpretation the coverage
is much wider and the domain of institutional interest remarkably
broader than in the past. On the other hand, in the approachbased

on an integrated view of freedom the focus is primarily on what
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freedons people actually enjoy, and this brings in institutions
only as ways and neans of achieving devel opment, characterized as
expansion of different kinds of interlinked freedons and the
renoval of different categories of interconnected "unfreedoms."

There is really no tension between the two approaches. Both
draw on the fact that we live in a world in which different
institutions interact wth each other, and the success of
devel opment efforts depends greatly on the fruitfulness of these
i nteractions. The market, the legislature, the judiciary, the
media, political parties, business enterprises, non-governnental
organi zations, and 'other economic, political and  social'
institutions all play specific - and interlinked - roles in the
overal |l devel opnent experience of a country. This broad and
I ncl usive perspective is extrenely inportant to bear in mnd, so
that we do not end up seeing developnment in an artificially narrow
way, focusing on one part of the interlinked structure and ignoring
ot hers.

Parti sans of various schools of thought have often tried to
glorify one part of the conplex reality, while excluding others,
thereby producing an artificially restricted view of devel opnent.
Many commentators have seen the market - and the market alone - as
central, whereas others have conceptualized developnent sinply in
terns of policies executed by the government and as exercises of
planning. There have also been other constricted and circunscribed

views, which have done less than justice to the inclusive and
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mul tidi nensional nature of devel opnent. It is, thus, extremely
inportant to see the linkages clearly and to see the extent to
which different aspects of developnent relate to one another

Both the CDF view and the integrated freedom view take these
i nterconnections fully on board. The CDF approach | ooks at
different instruments, in particular at different institutions, and
want them to be developed in conjunction with each other, taking
full note of the causal |inkages between their respective effects.
The integrated freedom view starts at the other end, and |ooks at
different aspects of human freedom and how they link with each
other. The linkages operate through tw different routes, and it
Is useful to distinguish between them First, freedomin any
particul ar sphere nmay depend on instrunments from other instrunental
spheres. Just to recapitulate, this is well illustrated by the
fact that the realization of legal rights of wonen depends not only
on legislation but also on the ability of wonmen to read and wite
and on other social opportunities that wonen may or nmay not have
If illiteracy prevents wonen from exercising their rights, then it
seens right to say that her legal rights were not realized, rather
than to assert that her legal rights were all realized but she did
not actually use them because of illiteracy. Second, even after
the freedons of di fferent kinds have been appropriately
characterized (taking note of constitutive connections), there are
also interconnections that come through the fact that different

types of freedons have to be considered together to get an adequate
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under standi ng of the process of developnment as a whole. It is just
as inportant to assert the separate inportance of freedons of
di fferent kinds as it 1is to acknowedge their enpirical
I nt er dependence.

In making effective use of the approach of Conprehensive
Devel opment Framework, there is a good case for bringing in the
freedom based considerations explicitly into the accounting. This
gives an immedi ate reason to ask about the end product of |egal and
judicial reformand other institutional changes, and the need to be
cl ear about what they are ained at. This is where the foundational
objective of' the expansion and consolidation of human freedom
becones central as constitutive of devel opnent. It is in these
ways that the freedom based approach can effectively supplement the
CDF strategy. Many of the exanples | have already discussed bring
out the crucial role of freedons that are enhanced or consolidated
by institutional reform This is a good way of relating the
conpr ehensi veness of the institutional framework to the

conpr ehensi veness of the freedons at which they are ained.

A Concluding Renark

In this lecture | have tried to answer the question that was
posed to me, and | hope | get reasonable marks at |east for effort,
i f not for achievenent. Many of the exanples with which | have
tried to illustrate the argunments are easy to extend and enrich

through further investigation. | believe the lessons that energe
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may be nuch richer and nore conplex than what we know at this tine.
| certainly look forward to seeing how Wrld Bank's initiative in
investigating the role of legal and judicial reform proceeds.

The basic distinction between the case for conprehensiveness
arising out of conceptual integrity as opposedto that generated by
causal interconnections is particularly inportant to seize in this
context. Conceptual integrity is relevant at different levels. It
Is critical at the foundational |l evel of an overarching
conceptualization of developnent, and in particular (in the present
context), in affirmng the constitutive inportance of |egal
devel opment, even if it made no contribution whatever to economnic
social and political devel opnent. Furthernore, the issue of
conceptual integrity is inportant even at the disaggregated |evel
of identifying the nature and requirenents of [|egal developnent,
econom ¢ devel opnent, etec., and in particular (in the present
context), in taking note of the non-legal influences on |egal
devel opment, non-economc (often legal) influences on econonmc
devel opnent, and so on.

It is in this broad framework that, | believe, the question
posed to me can be adequately addressed. W have to see the role
of legal and judicial reform in legal developnent, while taking
into account the plentiful influences that may cone from other
spheres (economc, political, social, etc.).W nust also see the
role of Ilegal developnent in general and of Ilegal and judicial

reforms in particular in enhancing devel opnment in other spheres
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(again, economc, political, social, etc.). In both these
exercises we have to take adequate note of the causal and
conceptual interrelations between these different fields which are
significant at different |levels of aggregation

If this sound a little conplex, | nust point out that the
conplication relates, ultimately, 'to the interdependences of the
world in which we live. | did not create that world, and anyblane
for it has to be addressed elsewhere. However, | don't really
think that the basic approach is particularly exacting to follow,
even though it requires that we have to pay attention to quite a
few distinct variables and their interrelations. W have no great
difficulty in taking plural concerns into account in every other
sphere of life. In terms of the analogy used earlier, involving
the weather, we seemto be able to pay separate attention to sun
rain, snow, tenperatures, etc., wthout getting confused between
them we recognize that they are distinct and yet interrelated. W
also have little problem in understanding that a concept like a
typi cal summer day or a standard winter nonth is conceptually
integrative and requires us to take note of various things at the
sane time. We may not talk about the weather all the tinme, as the
English is supposed to do, but we do follow what is going on

Mark Twain once renarked about New England weather that he
"counted one hundred and thirty-six different kinds of weather
inside twenty-four hours." If he could do that, the Legal and

Judicial Reformunit of the Wrld Bank can certainly do the various



Rol e of Legal and Judicial Reform in Devel opnent Page 28
Wrld Bank Legal Conference, Wshington, DC

Amartya Sen, June 5, 2000

things | have been suggesting that it should do. The organizers

gave nme a question to answer, and | have, in return, given them a

list of things to do. | would say we are just about quits.
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