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EXPLANATORY MEMORANDUM

1. INTRODUCTION

The port services market covers services of a commercial value which are provided
against payment to port users in a seaport and whose payment is not normally
included in the charges collected for being allowed to call at or operate in a port.
Although this service sector is essential for the functioning of the Community’s ports
and hence for its trade, there is at present no specific Community regulatory
framework for port services.

However, national port services regimes have to be in conformity with the freedoms
guaranteed by the Treaty (freedom of establishment, free movement of workers,
goods and services) as well as the Treaty’s competition rules. Problems with the
application of these rules, where they arose, have been dealt with by the Commission
on a case by case basis.

Ports play a crucial role in intra and extra Community trade. They will be called
upon to play an increasing role in attempts to transfer more goods and passengers to
the environmentally less damaging and less congested sea transport mode and to
encourage intermodal transport and make it less costly; there is hence a need to
ensure their effectiveness.

The liberalisation of the Community’s internal maritime transport market took place
over the last decade. In fact, transitional rules continue to allow restrictions in the
Greek islands cabotage market. The situation in port services varies considerably: in
many ports, restrictions are still in place regarding access and fair and equal
treatment of potential service providers with consequences for quality and costs of
services. It can nevertheless be observed that developments in the port services
market are following those of maritime transport towards a more open market, albeit
with a considerable time lag. Developments, however, vary considerably.

For these reasons, it is necessary, in the interests of operators, authorities and
consumers, to introduce specific and clear rules on access to the port services market
which will take account of its unique features.

2. THE NEED TO ESTABLISH A COMMUNITY LEGAL FRAMEWORK

Recent developments have made it necessary to replace the case by case approach in
the application of the Treaty rules by a more systematic approach.

Competition between ports within the same Member State and between ports in
neighbouring Member States has substantially increased since the completion of the
internal market. Although, of course, all ports have to follow rules set by the
competent national authorities, the diversity and complexity of these rules as well as
a considerable degree of uncertainty in procedural matters continue to be of key
interest to port users and port service providers. Price and quality of port services
have become one of the key elements where port users choose a port; a set of basic
rules applicable in all Community ports would ensure that the competition between
and within ports would take place on a level playing field.
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Recent years have seen a continuing, even increasing trend to shift the provision of
port services from the public to the private sector in order to increase efficiency,
make use of the know-how of the private sector and introduce, and increase,
competition between service providers. Although this trend is far from uniform and,
indeed, tends to vary considerably between the different port service sectors, all
Member States have opted for the principle of opening up this sector to competition.
The accompanying rules vary considerably. Indeed, in many cases it is not clear what
these rules are, thus effectively rendering unnecessarily difficult the exercise of the
Treaty's freedoms.

The heterogeneous nature of the port services and the diversity of the ports (in terms
of status, ownership, size, function and geographical characteristics) remain
important factors. It requires that appropriate account be taken of each port’s
specificity and its relevance for the port service providers. This may, in particular, be
the case where space and capacity constraints exist in a port or where specific
maritime safety and environmental considerations exist. In addition, ports have a
particular role to play in the Community’s customs procedures.

The principle of subsidiarity implies that Member States and their competent
authorities be empowered to take account of considerations of local, regional or
national specificities. These considerations, well-founded as they may be in many
cases, must, however, not unduly restrict the rights of service providers derived from
the basic freedoms of the Treaty. It is therefore necessary to lay down at Community
level the conditions for the exercise of these freedoms: in particular, that limitations
in the number of service providers, where they are deemed necessary, are objectively
justified and that the procedure leading to their authorisation is transparent, non-
discriminatory, objective, relevant and proportional.

A further characteristic of a substantial number of ports is the dual role of the
managing body of the port both as a body (public but also sometimes private)
responsible for the management of the port and its development, for which in many
cases public funds are given, and as a provider of port services where other service
suppliers are admitted. It is often unclear under what conditions public and private
suppliers can compete with each other.

A Community framework on port services should not apply to ports of all sizes. It is
acknowledged that the implementation of the framework by Member States will, in
most cases, impose an additional burden on authorities which, for the smaller ports,
appears to be disproportionate to the expected results since limited cargo and
passenger volumes do not normally require a multitude of service providers.

Under these circumstances it is appropriate to establish a Community legal
framework ensuring, on the one hand, access to the port services market in
application of the Treaty rules whilst, on the other hand, allowing Member States and
their competent authorities to fill in this framework with specific rules which take
due account of the ports' geographic and other characteristics as well as of local,
regional or national specificities.
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3. THE COMMISSION’S PROPOSAL

3.1. The key principles

• Member States shall take the necessary measures to ensure that providers of port
services have access to the market for the provision of port services.

This principle gives effect to the Treaty rules on the major freedoms and
competition as regards this specific sector.

The Commission believes that no port service of a commercial nature should a
priori be excluded from the Community framework. A list of port services is
annexed to the legislative proposal.

• Member States may require that a provider of port services obtain prior
authorisation.

This principle acknowledges that, in order to ensure proper management of a port
with its inherent constraints as well as to ensure a satisfactory level of
professional qualifications, Member States may operate a system of prior
authorisation for providers of port services.

The Commission believes that the conditions for granting of authorisations must
be transparent, non-discriminatory, objective, relevant and proportional. They
may relate only to the provider’s professional qualifications, his sound financial
situation and sufficient insurance cover, to maritime safety or the safety of
installations, equipment and persons as well as to environmental protection.
Where public service obligations are considered appropriate, these may relate to
safety, regularity, continuity, quality and price of the service in question.

• The number of authorisations can only be limited for reasons of constraints
relating to available space or capacity or, for technical-nautical services, maritime
traffic related safety. These constraints must be justified and Member States must
carry out a transparent, objective and non-discriminatory selection process of the
service providers. Key aspects of the selection procedures will be harmonised.

This principle reconciles the Treaty rules on the freedoms of establishment and
the provision of services with the fact that in a number of ports and port services
sectors, the above-mentioned constraints make a limitation unavoidable.

• Ports in which no limitations exist, are not bound by the rules on limitations,
selection procedure, duration of authorisations and on transitional measures.

This principle acknowledges that the aim which this Directive strives to achieve
has already been achieved in these ports.

• Member States shall take the necessary measures to allow self-handling.

This principle acknowledges that there are in fact no reasons why self-handling
should not, in principle, be allowed in ports if operators believe that such action
provides better use of their resources and gains in efficiency of their own services.
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It acknowledges furthermore that conditions and criteria for self-handlers must not
be stricter than those set for providers of port services for the same or a
comparable kind of service.

• Where the managing body of the port provides, or wishes to provide, port services
in competition with other service providers, it must be treated like any other
competitor. This requires that the managing body must not be involved in the
selection procedure of service providers, must not discriminate, in its function as
managing body of the port, between service providers in which it holds an interest
and other service providers and must, in particular, separate its port services
accounts from the accounts of its other activities.

This principle reflects general competition principles and standards of
transparency.

• Member States will have to ensure full transparency of all procedures in relation
to the provision of port services, as well as the availability of appeal procedures,
including a judicial review.

This is the principle of good governance.

• Where a selection of service providers is made, the period during which the
chosen provider may operate will be limited in time.

This principle reconciles the need to maintain the possibility of potential and
future service providers to enter the port services market with legitimate
expectations of current service providers. It does not allow a simple catch-all
solution. Indeed, it is appropriate to treat those cases differently where, on the one
hand, no or only insignificant investments were made by the service provider and,
on the other hand, where the service provider had to make such investments;
where investments were made in moveable or immovable assets; and, of course,
the level of investments needs to be given due consideration.

• Transitional measures take account of legitimate expectations of current service
providers but, at the same time, require that within a reasonable time frame,
existing authorisations which were not granted in conformity with the Directive's
rules be reviewed.

This principle ensures that the objectives of this Directive are attained within a
reasonable period of time whilst respecting legitimate expectations of current
service providers. This is done, in particular, by taking into account the same
criteria to be used for determining the duration of authorisations where their
number had to be limited.

• The Directive and its implementation by Member States must not jeopardise
safety in ports.

This principle re-affirms the Commission's concerns about maritime safety; all
measures aiming at regulating access to the port services sector must fully ensure
the highest levels of safety, in particular maritime safety, in ports.
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• The Directive and its implementation by Member States must not jeopardise
environmental protection rules in ports.

This principle re-affirms the importance the Commission attaches to
environmental protection.

The proposal does not contain rules on institutional structures of the ports and does
not prevent Member States from deciding which bodies should act as competent
authorities.

In application of article 295 of the Treaty the proposal in no way prejudices the rules
in Member States governing the system of property ownership of, or in, ports.

The proposal does not contain harmonised or minimum standards for training and
qualifications of the personnel and the equipment involved. Without prejudice to
existing Community legislation and in application of the subsidiarity principle it
allows Member States to maintain and set appropriate rules provided these are, in
particular, transparent, non-discriminatory and objective.

Finally, the proposal does not include harmonised safety and environmental rules but
relies on existing rules which may take appropriate account of national, regional and
local specificities.

The approach is in line with the conclusions of the European Council of Lisbon of 28
March 2000 where the Commission, Council and the Member States, each in
accordance with their respective powers, were asked to “speed up liberalisation in
areas such as….. transport”. It takes into account the views expressed by the
European Parliament, the Committee of the Regions, the Economic and Social
Committee, following the publication of the Commission’s “Green Paper on Sea
Ports and Maritime Infrastructure”, and has considerable (although not unanimous)
support among interested industry groups.

3.2. Outline of the proposed directive

Article 1 sets out the Directive’s objectives.

Article 2 sets out the Directive’s scope. It clarifies that only services provided within
the port area and not, e.g. in rivers leading to ports, are covered by the Directive and
it explains, by referring to an annex, what port services are covered and introduces a
threshold for ports to which the Directive would apply.

Article 3 explains that the Directive does not replace any of the obligations to which
authorities are already subject as a result of the public procurement Directives 92/50,
93/36, 93/37 and 93/38. In addition, where one of those Directives already requires a
contract to be tendered, it will be those Directives rather than the proposed Directive
that determine the manner in which this should be done. Paragraph 3 furthermore
ensures application of Directives 89/48, 92/51 and 99/42 on mutual recognition of
professional education and training, in particular where Member States issue
authorisations based on a provider’s professional qualifications.

Article 4 defines key terms.
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Article 5 requires Member States to designate competent authorities for the purpose
of implementing this Directive.

Article 6 establishes the basic rule that Member State may require an authorisation
for the providers of port services. The conditions for granting an authorisation must
be transparent, non-discriminatory, objective, relevant and proportional. They must
be made public, as has to be the procedure for obtaining the authorisation. This
article contains a restricted list of optional criteria on which the authorisation may
depend, in particular a limited list of public service obligations. It contains
furthermore an obligation for the competent authority to provide adequate training
where local knowledge is indispensable for a potential service provider and the right
of a service provider to employ the personnel of his choice.

Article 7 sets out the procedures to be followed where the number of service
providers in a port is to be limited. It requires nevertheless that the highest possible
number of service providers must be allowed and that in the sector of cargo handling
generally at least two providers must be authorised. It requires furthermore that a
decision on limitations must not be taken by the managing body of the port if it is, or
wishes to become, a service provider in that port.

Article 8 requires that a selection procedure of service providers must be set up and
requires that this procedure be transparent, objective and non-discriminatory using
proportionate and relevant criteria. It sets out certain key procedural formalities
which a selection procedure must comply with whilst at the same time allowing that
full use be made of modern electronic communication means. It addresses
furthermore the situation where the managing body of a port wishes to provide a
service in competition with another provider. In this case it cannot be the authority
responsible for the selection process but an independent body has to be appointed for
this purpose.

Article 9 introduces the principle of a time limit to authorisations given as a result of
a selection procedure and links its duration to the criterion of investment in assets:
The duration varies according to whether no or only insignificant investments were
made by the service provider and whether the assets in which investments were made
are moveable or not. Maximum duration periods are given.

Article 10 introduces the requirement that service providers must have accounts for
port service activities.

Article 11 sets out that the rules of this Directive equally apply to self-handling and
that any criteria set for self-handling should not be stricter than those set for other
providers of the same or a comparable port service.

Article 12 addresses the situation where the managing body of a port, in addition to
its management role, acts as service provider. It requires, in particular, that it must
separate the accounts of its port services activities from those of its other activities.
Auditing is made mandatory, and the auditor’s report must include information on
financial flows between the managing body's different activities. This article equally
addresses the situation where no provider for a specific service is found and the
managing body of the port therefore considers it necessary to offer this service itself
and sets out that the managing body of a port must not discriminate between service
providers.
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Article 13 ensures full transparency of the selection process and requires Member
States to establish appeal procedures, including a judicial review.

Article 14 recalls that the Directive in no way affects the rights and obligations of
Member States in respect of law and order, safety and security at ports as well as
environmental protection.

Article 15 ensures the application of social legislation.

Article 16 contains transitional measures. It allows for existing authorisations to
remain in force unchanged where the port is not limiting access to the port services
market, even though new authorisations have to comply with the rules of the
Directive. This article then addresses existing authorisations granted after a public
tender or an equivalent procedure and which are in conformity with the rules of this
Directive which do not require adjustments. All other authorisations will become the
subject of new authorisation procedures within given transition periods which latter
vary according to the level and kind of investments made by the service provider
currently holding the authorisation.

Article 17 lays down obligations of Member States to report on the application of the
Directive and of the Commission to draw up a report on the basis of these reports
accompanied, where appropriate, by a proposal for a revision.

Article 18 contains Member States’ obligation to implement the Directive.

Article 19 provides for the entry into force of the Directive.

Article 20 contains the addressees of the Directive.

4. JUSTIFICATION FOR ACTION AT COMMUNITY LEVEL

4.1. What are the objectives of the proposed action in relation to the Community’s
obligations ?

The proposal aims to ensure a more systematic application of Treaty rules (4
freedoms and competition rules) in the port sector. It introduces procedural rules
guaranteeing that all service providers, actual and potential, have a fair chance of
entering the port services market. This will in turn lead to improved port services and
encourage better use of shipping as an alternative transport mode and of combined
transport, both reducing the strain on the Community's transport network.

Without pronouncing itself, in line with Article 295 of the Treaty, on the ownership
regime of port installations and port service providers, the proposal establishes a
system of equal rights and opportunities between private and public service
providers.

4.2. Does competence for the planned activity lie solely with the Community or is it
shared with the Member States?

The action falls under shared competence (article 80(2))of the Treaty.
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4.3. What is the Community dimension of the problem (for example, how many
Member States are involved and what solution has been used up to now)?

The Directive concerns all coastal Member States. Although in recent years Member
States have generally made considerable progress in ensuring free access to port
services, there is presently a wide divergence of practice with regard both to the
coverage of port services and the procedures followed to implement the Treaty
rights.

In order to ensure access to the ports services market and, in doing so, avoid
distortion of competition, it is necessary to improve and harmonise, to the extent
necessary, national rules, regulations and practices.

4.4. What is the most effective solution taking into account the means available to the
Community and those of the Member States?

Given the current uneven levels of access to the port services market in the Member
States and even within a Member State, and generally unclear and unsatisfactory
procedural rules, in particular where private and public service providers are
concerned, there is a need to establish Community-wide basic rules. These allow
Member States, in application of the principle of subsidiarity, considerable
discretion, in particular in view of geographic characteristics of the ports with
varying maritime safety/environmental protection requirements.

The proposal establishes common rules in particular for

– The implementation of the principle of freedom to provide port services;

– Member States’ right to require prior authorisation;

– Member States’ right to limit the number of service providers;

– Procedures to be followed in the processes, including transparency;

– The implementation of the right to self-handle;

– The duration of authorisations;

– The rights and obligations of port managing bodies in their dual functions of
authority and service provider;

– Appeal procedures.

4.5. What real added value will the activity proposed by the Commission provide and
what would be the cost of inaction?

In view of the current situation as a result of developments in recent years, it is
highly unlikely that a satisfactory situation throughout the Community will evolve
which guarantees the implementation of the freedom to provide port services and
does not distort competition between service providers in different Member States.
This is essentially due to the fact that Member States, although they are making
progress in their efforts to enhance free access to the port services market, lack a
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common framework of Community rules with the result that developments are
incoherent, irregular and unsatisfactory.

4.6. What forms of action are available to the Community (recommendation, financial
support, regulation, mutual recognition, etc…)?

In view of the complexity of Member States’ port regimes and the diversity of ports
with regard to size and function and maritime safety and environmental protection
requirements, a Directive is considered the most appropriate legal instrument leaving
the implementation of the common framework at the level of the Member States.

4.7. Is it necessary to have a uniform regulation or is a directive setting out the general
objectives sufficient, leaving the implementation at the level of the Member States?

See 4.6 above.
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Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on Market Access to Port Services

THE EUROPEAN PARLIAMENT AND THE COUNCIL OF THE EUROPEAN UNION,

Having regard to the Treaty establishing the European Community, and in particular Article
[80(2)] thereof,

Having regard to the proposal from the Commission1,

Having regard to the opinion of the Economic and Social Committee2,

Having regard to the opinion of the Committee of the Regions3,

Acting in accordance with the procedure laid down in Article 251 of the Treaty4,

Whereas:

(1) The objective of Article 49 of the Treaty is to eliminate the restrictions on freedom to
provide services in the Community; in accordance with Article 51 of the Treaty, that
objective must be achieved within the framework of the common transport policy.

(2) Through Council Regulations (EEC) No 4055/86 of 22 December 1986 applying the
principle of freedom to provide services to maritime transport between Member States
and between Member States and third countries5 and (EEC) No 3577/92 of 7
December 1992 applying the principle of freedom to provide services to maritime
transport within Member States (maritime cabotage)6 that objective has been attained
with regard to maritime transport services as such.

(3) Port services are essential to the proper functioning of maritime transport since they
make an essential contribution to the efficient use of maritime transport infrastructure.

(4) In the Green Paper on Sea Ports and Maritime Infrastructure of December 19977 the
Commission indicated its intention of proposing a legislative framework in order to
achieve access to the port services market in Community ports with international

                                                
1 OJ C […], […], p. […].
2 OJ C […], […], p. […].
3 OJ C […], […], p. […].
4 OJ C […], […], p. […].
5 OJ L 378 of 31.12.1986, p. 1-3. Last amended by Council regulation (EEC) N° 3573/90, OJ L353 of

17.12.1990, p. 16.
6 OJ L 364 of 12.12.1992, p. 7-10.
7 COM(97) 678 final of 10 December 1997.
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traffic. Therein, port services should be defined as those services of commercial value
that are normally provided against payment in a port.

(5) Facilitating access to the port services market at Community level should remove
prevailing restrictions that hamper access for port service operators, improve the
quality of service provided to users of the port, increase efficiency and flexibility, help
reduce costs and thereby contribute to promoting short sea shipping and combined
transport.

(6) Where the authorisation under this Directive takes the form of a contract falling within
the scope of Directives 92/50/EEC8, 93/36/EEC9, 93/37/EEC10 and 93/38/EEC11, these
latter Directives apply. Equally, where applicable, Directives 89/48/EEC12,
92/51/EEC13 and 99/42/EC14 on the mutual recognition of professional education and
training apply.

(7) Diverse national legislations and practices have led to disparities in the procedures
applied and have created legal uncertainty regarding the rights of providers of port
services and the duties of competent authorities. It is in the Community’s interest,
therefore, to establish a Community legal framework which lays down basic rules on
access to the port services market, the rights and obligations of current and prospective
service providers, the managing bodies of the ports, as well as on the procedures
accompanying the authorisations and selection processes.

(8) In accordance with principles of subsidiarity and proportionality as set out in Article 5
of the Treaty, the objectives of the proposed action, which is the access for any natural
or legal person, established in the Community, to the market for port services, cannot
be sufficiently achieved by the Member states because of the dimension of that action
and can therefore be better achieved by the Community. This Directive confines itself
to the minimum required in order to achieve that objective and does not go beyond
what is necessary for that purpose.

(9) The Community legislation on access to port services does not exclude the application
of other Community rules. Competition rules have already been applied to port
services and are relevant in particular to monopoly situations.

                                                
8 Directive 92/50/EEC of 18 June 1992 relating to the coordination of procedures for the award of public

service contracts (OJ L 209 of 24.7.92 p.1), last amended by Directive 97/52/EC (OJ L 328 of 28.11.97)
9 Directive 93/36/EEC of 14 June 1993 co-ordinating procedures for the award of public supply contracts

(OJ L199 of 9.8.93, p.1), last amended by Directive 97/52/EC (OJ L328 of 28.11.97).
10 Directive 93/37/EEC of 14 June 1993 concerning the co-ordination of procedures for the award of

public works contracts (OJ L 199/54 of 09.08.93), last amended by Directive 97/52/EC (OJ L328 of
28.11.97)

11 Directive 93/38/EEC of 14 June 1993 co-ordinating the procurement procedures of entities operating in
the water, energy, transport and telecommunications sectors (OJ L 199 of 9.8.93 p. 84), last amended by
Directive 98/4/EC (OJ L 101 of 01.04.98)

12 Directive 89/48/EEC of 21 December 1989 on a general system for the recognition of higher education
diplomas awarded on completion of professional education and training of at least three years’ duration.

13 Directive 92/51/EEC of 18 June 1992 on a second general system for the recognition of professional
education and training to supplement Directive 89/48/EEC.

14 Directive 99/42/EC of 7 June 1999 establishing a mechanism for the recognition of qualifications in
respect of the professional activities covered by the Directives on liberalisation and transitional
measures and supplementing the general systems for the recognition of qualifications.
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(10) In the interest of an efficient and safe port management, Member States may require
that service providers obtain authorisations. The criteria for granting such
authorisations must be objective, transparent, non-discriminatory, relevant and
proportional. They must be made public.

(11) Since ports are made up of limited geographical areas, access to the market may, in
certain cases, meet capacity and available-space constraints and traffic-related safety
constraints for technical-nautical services. In such cases it may therefore be necessary
to limit the number of authorised providers of port services.

(12) The criteria for any limitation must be objective, transparent, non-discriminatory,
relevant and proportional. In the case of cargo handling, and unless exceptional
circumstances prevail, the number of service providers for each category of cargo
handling must not be limited to fewer than two completely independent providers.

(13) Service providers should have the right to employ personnel of their own choice.

(14) Where the number of providers of port services is limited, these will need to be
selected by the competent authority, according to a transparent, objective, open and
fair selection procedure with non-discriminatory rules.

(15) In order to ensure that decisions and procedural measures under this Directive are
taken, and are seen to be taken, by neutral bodies, the position of the managing body
of a port which is itself, or wishes to become, a provider of a port service should be
defined. It must be subject to the same conditions and procedures as other service
providers whilst remaining in a position to ensure the functioning of the port.
Therefore any decision on limiting the number of service providers and the selection
itself must be entrusted to a neutral body and the managing body of a port shall not
discriminate between service providers and between port users.

(16) It is therefore necessary to ensure non-discrimination between the managing body of
the port and independent operators, as well as between managing bodies of different
ports.

(17) In the financial field it is necessary to impose the obligation for managing bodies of
ports covered by this Directive, which are also acting as service providers, to keep
accounts for activities carried out in their function as managing bodies separate from
those carried out on a competitive basis.

(18) Commission Directive n° 2000/52 of 26 July 2000 lays down, for a certain number of
undertakings, the obligation to maintain separate accounts which only applies to
undertakings whose total annual turnover for each of the last two years exceeded EUR
40 million.

In the light of the introduction of the freedom to provide port services in the
Community, it is necessary to ensure that the principle of separation of accounts
applies to all ports falling within the scope of the present Directive and to impose on
ports transparency rules that are not less strict than those laid down in the Commission
Directive n° 2000/52.

(19) The requirement to keep accounts for port service activities should apply to all
undertakings which have been selected to provide such services.
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(20) Self-handling should be allowed and any criteria set for self-handlers should not be
stricter than those set for providers of port services for the same or a comparable kind
of service.

(21) Authorisations granted through a selection procedure should be limited in time. It is
reasonable to take into account, when determining the period of authorisation, whether
the provider has had to invest in assets or not and, where this is the case, whether these
assets are moveable or not. Although such procedure should lead to an adequate
outcome, it is nevertheless necessary to set maximum periods of authorisation.

(22) The current situation in the Community ports, with its multitude of authorisation and
selection methods and periods, requires that clear transition periods be determined.
These transition rules should distinguish between ports where the number of service
providers is restricted and those ports where it is not.

(23) Where the number of service providers is not restricted, there is no reason to change
the existing authorisations, whilst future ones should be granted in accordance with the
Directive’s rules.

(24) Where the number of service providers is restricted, the transitional periods should
distinguish between authorisations granted in accordance with a public tender, or an
equivalent procedure, or not; between situations where the service provider has made
significant investments or not; and where these investments were made in moveable or
immovable assets. The interests of legal certainty require that, in each case maximum
periods be fixed, whilst leaving national authorities a substantial margin adequately to
take into account the specificities of each case.

(25) Member States should determine the competent authorities responsible for the
implementation of this Directive.

(26) Appeal procedures against decisions of the competent authorities should be in place.

(27) Member States must ensure an adequate level of social protection for the staff of
undertakings providing port services.

(28) The provisions of this Directive in no way affect the rights and obligations of Member
States in respect of law and order, safety and security at ports as well as environmental
protection.

(29) This Directive does not affect the application of the rules of the Treaty; in particular
the Commission will continue to ensure compliance with these rules by exercising,
when necessary, all the powers granted to it by Article 86 of the Treaty.

(30) On the basis of Member States’ reports on the application of this directive, the
Commission should make an assessment accompanied, if appropriate, by a proposal
for the Directive’s revision,



15

HAVE ADOPTED THIS DIRECTIVE:

Article 1 – Objective

Freedom to provide port services shall apply to Community providers of port services under
the provisions set out in this Directive. Providers of port services shall have access to port
installations to the extent necessary for them to carry out their activities.

Article 2 – Scope

1. This Directive applies to those port services set out in the Annex which are provided
inside the port area for users of the port.

2. This Directive applies to any sea port or port system located in the territory of a
Member State and open to general commercial maritime traffic , provided that the
port’s average annual throughput over the last 3 years has not been less than 3
million tonnes or 500.000 passenger movements.

3. Where a port reaches the freight traffic threshold referred to in paragraph 2 without
reaching the corresponding passenger movement threshold, the provisions of this
Directive shall not apply to port services reserved exclusively for passengers. Where
the passenger movement but not the freight traffic threshold is reached, the
provisions of this Directive shall not apply to port services reserved exclusively for
freight. The Commission shall publish for information, in the Official Journal of the
European Communities and on the basis of information provided by Member States,
a list of the ports referred to in this Article. The list shall first be published within
three months following the entry into force of this Directive, and thereafter annually.

4. Member States may require that the providers of port services be established within
the Community and that vessels used exclusively for the provision of port services
shall be registered in, and fly the flag of a Member State.

Article 3

1. This Directive is without prejudice to the obligations for competent authorities which
flow from Directive 92/50/EEC, Directive 93/36/EEC, Directive 93/37/EEC and
Directive 93/38/EEC.

2. Where one of the Directives referred to in paragraph 1 makes the tendering of a
service contract mandatory, Articles 8(1,2,3,4 and 5), 12(1and 2), and 13 of this
Directive shall not apply to the award of that contract.

3. This Directive is without prejudice, where applicable, to the obligations of competent
authorities which flow from Directives 89/48/EEC, 92/51/EEC and 99/42/EC on a
mutual recognition among Member States of professional education and training.

Article 4 – Definitions

For the purposes of this Directive:
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(1) ‘sea port’ (in this Directive referred to as ‘port’) is an area of land and water made up
of such improvement works and equipment as to permit, principally, the reception of
ships, their loading and unloading, the storage of goods, the receipt and delivery of
these goods by inland transport, the embarkation and disembarkation of passengers;

(2) 'port system'  means two or more ports grouped together to serve the same city or
conurbation;

(3) 'port authority' or 'managing body of the port' (hereafter referred to as ‘managing
body of the port’) means a body which, whether or not in conjunction with other
activities, has as its objective under national law or regulation the administration and
management of the port infrastructures, and the co-ordination and control of the
activities of the different operators present in the port or port system concerned. It may
consist of several separate bodies or be responsible for more than one port;

(4) 'port services' means the services of commercial value that are normally provided
against payment in a port and which are listed in the Annex;

(5) 'provider of port services' means any natural or legal person providing, or wishing to
provide, one or more categories of port services;

(6) ‘public service requirement’ is a requirement adopted by a competent authority in
order to secure adequate provision of certain categories of port services;

(7) 'self-handling' means a situation in which a port user provides for itself one or more
categories of port services and where normally no contract of any description with a
third party is concluded for the provision of such services;

(8) ‘authorisation’ means any permission, including a contract, allowing a natural or
legal person to provide port services or to carry out self-handling.

Article 5 - Competent authorities

Member States shall designate the competent authority or authorities for the purpose of
implementing articles 6, 7, 8, 10, 11, 12 and 19 of this Directive.

Article 6 – Authorisation

1. Member States may require that a provider of port services obtains prior
authorisation under the conditions set out in par. (2), (3), (4) and (5). Authorisation
shall be automatically granted to service providers selected under Article 8.

2. The criteria for the granting of the authorisation by the competent authority must be
transparent, non-discriminatory, objective, relevant and proportional. The criteria
may only relate to the provider's professional qualifications, his sound financial
situation and sufficient insurance cover, to maritime safety or the safety of
installations, equipment and persons. The authorisation may include public service
requirements relating to safety, regularity, continuity, quality and price and the
conditions under which the service may be provided.
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3. Where the required professional qualifications include specific local knowledge or
experience with local conditions, the competent authority must provide adequate
training for applicant service providers.

4. Criteria referred to in paragraph (2) shall be made public and providers of port
services shall be informed in advance of the procedure for obtaining the
authorisation. This requirement applies equally to an authorisation linking the
provision of service to an investment into immobile assets which will revert to the
port upon expiry of the authorisation.

5. The provider of port services has the right to employ personnel of his own choice to
carry out the service covered by the authorisation.

Article 7 – Limitations

1. Member States may only limit the number of providers of port services for reasons of
constraints relating to available space or capacity or, for technical-nautical services,
to maritime traffic-related safety. The competent authority must:

(a) inform interested parties of the category or categories of port services and the
specific part of the port to which the restrictions apply as well as the reasons
for such restrictions;

(b) allow the highest number of service providers possible under the
circumstances.

2. Where constraints relating to available space or capacity exist and, for as long as
there are no exceptional circumstances in relation to the volume of traffic and
categories of cargoes, the competent authority shall authorise at least two service
providers for each category of cargo, which shall be completely independent of each
other.

3. Where the competent authority deciding on limitations in relation to the port in
question is the managing body of that port and where the managing body itself or a
service provider over which it has direct or indirect control or is involved in, is, or
wishes to become, also a service provider in that port, Member States shall designate
a different competent authority and entrust it with the decision, or approval of a
decision, on limitations. This newly designated competent authority must be
independent of the managing body of the port in question and must not:

(a) provide port services similar to those provided by any of the service providers
in the port in question; and

(b) have any direct or indirect control over, or be involved in, any of the service
providers in the port in question.

Article 8 - Selection procedure

1. Where the number of providers of port services has been limited in application of
Article 7, the competent authority shall take the necessary measures to ensure a
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transparent and objective selection procedure, through tendering, using
proportionate, non-discriminatory and relevant criteria.

2. The competent authority shall publish in the Official Journal of the European
Communities an invitation to interested parties to participate in the selection process.

This publication may refer to the competent authority's or the port's own internet
web-site or, where there is no such web-site, any other appropriate manner which
makes the necessary information available in a timely way to any person interested in
the process.

3. The competent authority shall include in its publication

(a) authorisation and selection criteria that define the authority’s minimum
requirements;

(b) award criteria that define the grounds on which the authority will choose
among offers meeting the selection criteria; and

(c) conditions setting out the service requirements that the contract will cover and
identifying any assets to be placed at the disposal of the successful tenderer
together with the relevant terms and applicable rules.

4. The procedure shall provide for an interval of at least 52 days between the dispatch
of the call for proposals and the latest date for receipt of them.

5. The competent authority shall include in the information it supplies to potential
providers all relevant information it holds.

6. Where the competent authority carrying out the selection procedure in relation to the
port in question is the managing body of that port and where the managing body
itself or a service provider over which it has direct or indirect control or is involved
in, is, or wishes to become, a service provider in that port, Member States shall
designate a different competent authority and entrust it with the selection procedure
in question. This newly designated competent authority must be independent of the
managing body of the port in question and must not:

(a) provide port services similar to those provided by any of the service providers
in the port in question; and

(b) have any direct or indirect control over, or be involved in, any of the service
providers in the port in question.

Article 9 – Duration

Providers of port services shall be selected for a limited period of time to be determined in
accordance with the following criteria:

1. In cases where the service provider will make no or insignificant investments in
order to carry out the provision of services, the maximum duration of its
authorisation shall be 5 years.
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2. In cases where the service provider will make significant investments in

(a) moveable assets, the maximum period shall be 10 years;

(b) immovable assets, the maximum period shall be 25 years, irrespective of
whether their ownership will revert to the port.

Article 10 – Accounting provisions

The competent authority shall oblige the selected service providers to keep separate accounts
for each port service in question. The compilation of the accounts must accord with current
commercial practice and generally recognised accounting principles.

Article 11 – Self-handling

1. Member States shall take the necessary measures to allow self-handling to be carried
out in accordance with this Directive.

2. Self-handling may be subject to an authorisation for which the criteria must not be
stricter than those applying to providers of the same or a comparable port service.

Article 12 – Managing body of the port

1. Where the managing body of the port provides port services, it must fulfil the criteria
set out in Article 6 and separate the accounts of each of its port service activities
from the accounts of its other activities. The compilation of the accounts must accord
with current commercial practice and generally recognised accounting principles to
ensure that:

(a) the internal accounts corresponding to different activities are separate;

(b) all costs and revenues are correctly assigned or allocated on the basis of
consistently applied and objectively justifiable cost accounting principles;

(c) the cost accounting principles according to which separate accounts are
maintained are clearly identified.

2. The auditor's report on the annual accounts must indicate the existence of any
financial flows between the port service activity of the managing body of the port
and its other activities. The auditor’s report must be kept by the Member States and
made available to the Commission upon request.

3. Where as a result of a selection procedure under Article 8 no suitable service
provider could be found for a specific port service, the competent authority may,
under the conditions of paragraph (1) of this Article, reserve the provision of this
service to the managing body of the port for a maximum period of 5 years.

4. The managing body of the port shall not discriminate between service providers. It
shall in particular refrain from any discrimination in favour of an undertaking or
body in which it holds an interest.
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5. The provisions of this Directive in no way affect the rights and obligations of
Member States in respect of the Transparency Directive n° 2000/52/EC.

Article 13 – Appeals

1. Member States shall ensure that any party with a legitimate interest has the right to
appeal against the decisions or individual measures taken, under this Directive, by
competent authorities or the managing body of the port.

2. Where an application for access to provide port services under this Directive is
rejected, the applicant(s) shall be informed of the reasons for not having been
authorised or selected. Such reasons must be objective, non-discriminatory, well-
founded and duly substantiated. Appeal procedures must be made available to the
applicant. It must be possible to bring the appeal before a national court or a public
authority that is independent in its organisation, funding, legal structure and decision-
making of the competent authority or managing body of the port concerned and from
any service provider.

3. Member States shall take the necessary measures to ensure that decisions taken by
appeal bodies are subject to judicial review.

Article 14 - Safety, security and environmental protection

The provisions of this Directive in no way affect the rights and obligations of Member States
in respect of law and order, safety and security at ports as well as environmental protection.

Article 15 – Social protection

Without prejudice to the application of this Directive, and subject to the other provisions of
Community law, Member States shall take the necessary measures to ensure the application of
their social legislation.

Article 16 – Transitional measures

1. Where the number of providers of port services in a port is not limited by constraints
relating to available space or capacity or maritime safety, existing authorisations may
remain in force unchanged until such time as the number becomes limited. New
authorisations must comply with the provisions of this Directive.

2. Where the number of providers of port services in a port is limited, the rules of points
(a) to (e) apply.

a) Where an existing authorisation was granted after a public tender or an
equivalent procedure and is otherwise in conformity with the rules of this
Directive, the authorisation may remain in force unchanged.

b) Where an existing authorisation was not granted in conformity with the rules
of this Directive and where the service provider has made no or insignificant
investments, a new authorisation procedure in conformity with the rules of
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this Directive must be carried out within 2 years of the date of transposition
of this Directive in the case of a sole service provider and within 4 years in all
other cases.

c) Where in the context of an existing authorisation a service provider has made
significant investments in moveable assets, the following shall apply:

(i) Where the authorisation was not granted in conformity with the rules
of this Directive but was preceded by a public tender or an equivalent
procedure, the maximum duration of the existing authorisation shall
be 10 years;

(ii) Where the authorisation was not granted in conformity with the rules
of this Directive and was not preceded by a public tender or an
equivalent procedure, a new authorisation procedure in conformity
with the rules of this Directive must be carried out within 3 years of
the date of transposition of this Directive in the case of a sole service
provider and within 5 years in all other cases.

d) Where in the context of an existing authorisation a service provider has made
significant investments in immovable assets, the following shall apply:

(i) Where the authorisation was not granted in conformity with the rules
of this Directive but was preceded by a public tender or an equivalent
procedure, the maximum duration of the existing authorisation shall
be 25 years;

(ii) Where the authorisation was not granted in conformity with the rules
of this Directive and was not preceded by a public tender or an
equivalent procedure, a new authorisation procedure in conformity
with the rules of this Directive must be carried out within 5 years of
the date of transposition of this Directive in the case of a sole service
provider and within 8 years in all other cases.

e) Where in the context of an existing authorisation a service provider has made
significant investments in moveable and immovable assets, point (d) shall
apply.

Article 17 – Information report and revision

Member States shall send the Commission a report on the application of this Directive no
later than 3 years after the date of transposition.

On the basis of the Member States’ reports, the Commission will make an assessment of the
implementation by Member States of the Directive accompanied, where appropriate, by a
proposal for its revision.

Article 18 – Implementation

1. Member States shall bring into force the laws, regulations and administrative
provisions necessary to comply with this Directive not later than one year from the
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date of its entrance into force. They shall forthwith inform the Commission thereof.

When Member States adopt those provisions, they shall contain a reference to this
Directive or be accompanied by such a reference on the occasion of their official
publication. Member States shall determine how such reference is to be made.

2. Member States shall communicate to the Commission the text of the main provisions
of national law which they adopt in the field covered by this Directive.

Article 19

This Directive shall enter into force on the twentieth day following that of its publication in
the Official Journal of the European Communities.

Article 20 - Addressees

This Directive is addressed to the Member States.

Done at Brussels, […]

For the European Parliament For the Council
The President The President
[…] […]
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ANNEX

LIST OF PORTS SERVICES CONCERNED BY THIS DIRECTIVE

(1) Technical-nautical services

(a) Pilotage

(b) Towage

(c) Mooring

(2) Cargo handling including

(a) stevedoring, stowage, transhipment and other intra-terminal transport;

(b) Storage, depot and warehousing, depending on cargo categories;

(c) Cargo consolidation.

(3) Passenger services (including embarkation and disembarkation)


