EVOLUTION OF WORLD BANK COUNTRY SYSTEMS PROPOSALS, 2005-2007

[SEQUENTIAL]

INCREASED USE OF COUNTRY
SYSTEMS IN PUBLIC PROCUREMENT

(Withdrawn 2005)

Green arrows denote
upgrading of a given sub-indicator
from the Country Systems Proposal
of 2005 to that of 2007

Green text indicates
substantive improvements

Orange arrows indicate that
importance is the same in both
years

Orange text indicates nonsubstative
changes in language or substance

Red arrows denote
downgrading of a given sub-
indicator from 2005 to 2007

Red text indicates
substantive deterioration

DETAILED METHODOLOGY FOR
PROCUREMENT COUNTRY SYSTEMS
PILOTING PROGRAM

(Proposed 2007)
Italics denote the components or standard

absolutely required to pass
a given sub-indicator.

2005 Rating

“Mandatory” Sub-Indicators

2007 Rating

“Critical” Sub-Indicators




2005 Country Systems Proposal

1(al): Contracting entities at all levels,
including government authorities,

municipalities, regional authorities, and
utilities/state-owned enterprises.

Evolution

No sub-indicator in 2007 controlling
applicability of legislative framework to all
levels of public procurement.

1(a2): All areas of procurement—works, goods,
and consulting services.

2007 Draft Methodology

1(a3): All procurement using public funds,
irrespective of contract value.

“All procurement using public funds”
becomes “All procurement using national
budget funds”

v

1(b1): Open, competitive procurement of
goods, works, and services is used, except in
well-justified cases clearly defined in the
legislative and regulatory framework.

Requirement that non-competitive
procurement be “well-justified” changed to
“competitive procurement is default method

1(b2): International competitive tendering
methods that are consistent with international
standards are defined for specified contracts
(e.g., where monetary thresholds exist) and are
compatible with overall economy gains still
achievable for the public.

2007 methodology makes consistency with
international standards optional

1(b3): Negotiated procedures and direct
purchasing are permitted only under well-
defined and well-justified circumstances,
subject to controls

No mention of direct purchasing in 2007
methodology
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1A: Scope of application and coverage of the
legislative and regulatory framework
(a) Is adequately recorded and organized

hierarchically (laws, decrees, regulations,
procedures) and precedence is clearly
established.

(b) All laws and regulations are published and

(©

easily accessible to the public at no cost.

It covers goods, works, and services (including
consulting services) for all procurement using
national budget funds.




2005 Country Systems Proposal

1(c1): Accessible publication of opportunities
for competitive procurement is required

1(c3): Minimum time limits for submission of
tenders and applications are consistent with
method of procurement, national conditions,
and, when applicable, international
reauirements

1(d1): Fair, predictable and defined rules for
participation rely on qualifications and ability to
perform the requirement

1(d2): Use of price preferential clauses is
limited and controlled

1(d4): Rules for participation of government-
owned enterprises provide for equal treatment

in competitive procurement

Evolution

Requirement that “ability to perform” factor
into participation dropped from 2007
methodology

Obijective of rules for government-owned
enterprises (GOEs) changed from “equal
treatment” to “fair competition”, leaving it
open as to what constitutes fair competition

2007 Draft Methodology

1C: Advertising rules and time limits

(a) Requires that procurement opportunities other
than sole source or price quotations be publicly
advertised.

(b) Publication of opportunities provides sufficient
time, consistent with the method, nature and
complexity of procurement, for potential
bidders to obtain documents and respond to
the advertisement. Such timeframes are
extended when international competition is
sought.

(c) Publication of open tenders is mandated in at
least a newspaper of wide national circulation
or in a unique Internet official site, where all
public procurement opportunities are posted,
that is easily accessible.

(d) Content of publication includes sufficient
information to enable potential bidders to
determine their ability and interest in biddina.
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A 4

1D: Rules on participation

(a) Establishes that participation of any contractor
or supplier or group of suppliers or contractors
is based on qualification or in accordance with
international agreements; requires the use of
pass/fail basis for determining qualifications to
extent possible; limits domestic price
preferential, if allowed, to a reasonable amount
(e.g.15% or less); and requires justification for
set asides that limit competition.

(b) Ensures that registration if required does not
constitute a barrier to participation in tenders
and does not require mandatory association
with other firms.

(c) Provides for exclusions for criminal or corrupt
activities, administrative debarment under the
law subject to due process or prohibition of
commercial relations.

(d) Establishes rules for the participation of
government owned enterprises that promote
fair competition.




2005 Country Systems Proposal

1(d3): If a debarment process is provided, it

allows for due process and appeal

1(el): The minimum content of the tender

documentation is specified

Evolution

Stipulation that debarment process allow for
due process and appeal not included in 2007

2007 Draft Methodology

1(e3): Content of tender documentation is
relevant to meeting requirements and
implementing the process

1(e2): Where possible, technical specifications
are neutral with reference to international
standards

1(f1): Tenders are opened in public in a defined
way that ensures the regularity of the
proceedings

1(f2): There is a clear requirement to maintain
records of proceedings and process and to
make them available for review/audit

1(f3): Maintenance of security and
confidentiality of tenders before bid opening is
required

1(f4): Modalities for submitting and receiving
tender documents are well defined

Content requirement changed from “relevant
to meeting requirements” to “sufficient for
tenderers to be able to respond”

2007 methodology adds a confidentiality
requirement to Debriefing, even though
Debriefing is replaced by appeals process
(Indicator 10)
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1E: Tender documentation and technical

specifications

(a) Establishes the minimum content of the tender
documents and requires that content is
relevant and sufficient for tenderers to be able
to respond to the requirement.

(b) Requires the use of neutral specifications citing
international standards when possible.

(c) Requires recognition of standards which are
equivalent when neutral specifications are not
available.

1G: Submission, receipt and opening of tenders

(a) Public opening of tenders in a defined and
regulated proceeding immediately following the
closing date for bid submission.

(b) Records of proceedings for bid openings are
retained and available for review.

(c) Security and confidentiality of bids is
maintained prior to bid opening and disclosure
of specific sensitive information during
debriefing is prohibited.

(d) The modality of submitting tenders and receipt
by the government is well defined to avoid
unnecessary rejection of tenders.




2005 Country Systems Proposal

1(gl): Objective, fair, and predisclosed criteria
for evaluation and award of contracts are
required

Evolution

“Objective, fair” evaluation criteria changed
to “relevant to the decision”

2007 Draft Methodology

1(g2): A clear methodology for evaluating
tenders based on price and other fully disclosed
factors expressed in monetary terms or pass/fail
criteria is required

Requirement for “clear methodology” for non-
price or pass/fail evaluation dropped

A 4

1(g3): Evaluators are required to maintain
confidentiality during the evaluation process

A 4

1(h): Complaint review procedures that provide
for fair, independent, and timely implementation

and allow the award to be redirected, if
necessary, are in place

2(a): Implementing regulation that provides
defined processes and procedures not included

in higher-level legislation

v

1F: Tender Evaluation and Award Criteria

@

(b)

(©

(d)

The evaluation criteria are relevant to the
decision, and precisely specified in advance in
the tender documents so that the award
decision is made solely on the basis of the
criteria stated in the tender documents.
Criteria not evaluated in monetary terms are
evaluated on a pass/fail basis to the extent
possible.

The evaluation of proposals for consulting
services gives adequate importance to the
quality and regulates how price and quality are
considered.

During the evaluation period, information
relating to the examination, clarification and
evaluation of tenders is not disclosed to the
participants or to others not involved officially in
the evaluation process.

2007 methodology establishes a “right to
review” for participants

No stipulation that review process be
capable of redirecting award in 2007

2007 adds conditions to implementing

regulations:

- clear and accessible (required)

- updated regularly (optional)

- defined maintenance responsibility
(optional)
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1H:

(@)
(b)

(©
(d)

Complaints

The right to review for participants in a
procurement process

Provisions to respond to a request for review at
the procuring/agency level with administrative
review by another body independent from the
procuring agency that has the authority to grant
remedies and includes the right for judicial
review.

Establishes the matters that are subject to
review

Establishes timeframes for issuance of
decisions by the procuring agency and the
administrative review body.

2A:

Implementing regulations that provide defined

processes and procedures not included in higher-
level legislation

(@)

(b)
(c)

They are clear, comprehensive and
consolidated as a set of regulations available in
a single and accessible place

They are updated regularly.

The responsibility for maintenance is defined




2005 Country Systems Proposal

2(b): Model tender documents for goods, works,
and services

2(c): Procedures for prequalification

2(d): Procedures suitable for contracting for
services or other requirements in which
technical capacity is a key criterion

2(e): User’s guide or manual for contracting
entities

Evolution

2007 methodology expands on model tender
documents requirement, but passing only
requires that a “minimum set of clauses or
templates are available” with no obligation
that model documents are used or updated
regularly.

2007 methodology expands on pre-
qualification, but only component (a) is
required to pass. Country system not
required to fulfill both (b) and (c), meaning
they are not necessarily required to provide
guidance on when to apply a pre-
qualification procedure.

2007 proposal clarifies that (a) conditions for
selection based exclusively on technical
capacity are required, but that (b) “clear
procedures and methodologies” for
assessing technical capacity are not

Neither proposal requires a unique
procurement manual for contracting entities;
2007 stipulates, however, that procuring
agencies are obligated to have one
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2007 Draft Methodology

2B: Model tender documents for goods, works, and
services
Model documents and a minimum set of clauses or

templates are available, but the use of such
documents is not mandatory or regulated. The
documents are not updated regularly.

2E: User’s guide or manual for contracting entities
There is no unique manual but there is an
obligation for the procuring agencies to have one

that meets conditions b) [the manual is updated
regularly] and c) [the responsibility for maintenance
of the manual is clearly established].




2005 Country Systems Proposal

2(f): General Conditions of Contracts for public
sector contracts covering goods, works, and
services consistent with national requirements
and, as applicable, international requirements

3(a): Procurement planning and data on costing
are part of the budget formulation process and
contribute to multiyear planning

3(b): Budget law and financial procedures
support timely procurement, contract execution,
and payment

3(e): Budgeting system provides for timely
release of funds to make payments against
contractual obligations

3(c): Procurement actions are not initiated until
budget appropriations have been made

3(d): Contract execution is subject to budgetary
controls to ensure sufficient funding for contract

Evolution

2007 Draft Methodology

Use of GCCs required in 2007, but sub-
indicator only requires that their content be
“generally” consistent with international
standards

2007 methodology clarifies that procurement
planning can be adjusted on the basis of
forward budget estimates, rather than all
procurement planning informing budget
formulation

2007 methodology expands sub-indicator to
require that budget funds are committed
within one week but does not require that
payments are made within a specified time
period (i.e. 4 weeks)

2007 methodology requires (a) “certification
of availability of funds” but not (b) that the
certification law is enforced.

Therefore, the budgetary controls cannot
necessarily ensure sufficient funding for the
contract.
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2F: General Conditions of Contracts (GCC) for

public sector contracts covering goods, works and

services consistent with national requirements and,

when applicable, international requirements

(@) There are GCC for the most common types of
contracts and their use is mandatory.

(b) The content of the GCC is generally consistent
with internationally accepted practice.

3A: Procurement planning and associated
expenditures are part of the budget formulation
process and contribute to multiyear planning

The majority of procurement plans are prepared
based on the annual and multiyear operating plans

independently from budget allocation but they are
revised to meet the forward budget estimates for

the sector or agency allocations before expenses
are committed.

3B: Budget law and financial procedures support
timely procurement, contract execution, and
payment

Budget and financial procedures in place meet the
requirements of a) [Budget funds are committed or
appropriated within a week from the award of the
contract to cover the full amount of the contract (or
amount to cover the portion of the contract to be
performed within the budget period)] but there are
no published business standards. Authorization of
payments is generally timely.

3C: No initiation of procurement actions without

existing budget appropriations

(@) The law requires certification of availability of
funds before solicitation of tenders takes place.

(b) There is a system in place (e.g. paper or
electronic interface between the financial
management and the procurement systems)

that ensures enforcement of the law.




2005 Country Systems Proposal

4(a): The status and basis for the
normative/regulatory body is covered in the
legislative and regulatory framework

4(b): The body has a defined set of
responsibilities that include at least the
following:
providing advice to contracting entities;
drafting amendments to the legislative and
regulatory framework and implementing
regulations;
monitoring public procurement; providing
procurement information;
managing statistical databases;
reporting on procurement to other parts of
government;
developing and supporting implementation
of initiatives for improvements of the public
procurement system; and
providing implementing tools and
documents to support training and capacity
development of implementing staff.

The responsibilities should also provide for
separation and clarity so as to avoid conflict of
interest and direct involvement in the execution
of procurement transactions

Evolution

Completion reports not required in 2005

2007 clarifies that country systems do not
require regulatory capacity to be established
within the legal framework for procurement

or to specify discrete responsibilities in a way

that fills all regulatory gaps

2007 sub-indicator clarifies that regulatory

bodies must assume only five (5) of the eight

(8) responsibilities to pass

2007 sub- indicator ranked “non-critical” yet
is meant to be scored pass/fail. Does the
“non-critical” ranking imply a license to fail
the sub-indicator, and not require a country
system to ensure that its regulatory body is
free from conflicts of interest?
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2007 Draft Methodology

3D: Systematic completion reports are prepared for
certification of budget execution and for
reconciliation of delivery with budget programming.
Information on completion of the majority of large
contracts is submitted as described above.

4A: The status and basis for the

normative/regulatory body is covered in the
legislative and regulatory framework.

There is a regulatory body or functional designation
to various units within government, but it is not
established as part of the legal and regulatory
framework and there are gaps or overlaps of
regulatory responsibilities.

4D: The responsibilities should also provide for
separation and clarity so as to avoid conflict of
interest and direct involvement in the execution of
procurement transactions

The body is not responsible for direct procurement
operations and is free from other possible conflicts
(e.g. by being member of evaluation committees,
etc.).




2005 Country Systems Proposal

4(c): The body’s organization, funding, staffing,
and level of independence and authority (formal
power) to exercise its duties should be sufficient
and consistent with the responsibilities

5(a): The country has a system for collecting
and disseminating procurement information,
including tender invitations, requests for
proposals, and contract award information

Evolution

2007 sub-indicator clarifies that funding for a
country system’s regulatory body may be
“subject to administrative decisions” and
“changed easily”

2007 Draft Methodology

2007 sub-indicator clarifies that integrated
information system be both up-to-date and
accessible at “no or minimum cost”

1(c2): Publication of the results of contract
awards based on defined thresholds is
required

A 4

5(b): The country should have a sustainable
strategy to provide training, advice, and
assistance to help government and private

sector participants understand what the rules
and regulations are and how they should be
implemented

2007 sub-indicator clarifies that only (a)
training programs are required for country
systems; (b) an information service open to
“procuring entities, suppliers, contractors and
the public” is not required, nor is (c)
“evaluation and periodic adjustment” of the
country system'’s strategy and training
capacity
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5A: The country has a system for collecting and
disseminating procurement information, including
tender invitations, requests for proposals, and
contract award information.

There is an integrated information system that
provides as a minimum, up-to-date information as
described above and is easily accessible to all
interested parties at no or minimum cost.

Responsibility for its management and operation is
clearly defined.

5C: A sustainable strategy and training capacity
exists to provide training, advice and assistance to
develop the capacity of government and private
sector participants to understand the rules and
regulations and how they should be implemented
(a) Substantive permanent training programs of
suitable quality and content for the needs of

the system.

(b) Evaluation and periodic adjustment based on
feedback and need.

(c) Advisory service or help desk to absolve
questions by procuring entities, suppliers,
contractors and the public.




2005 Country Systems Proposal Evolution 2007 Draft Methodology

5(c): The country has systems and procedures 2007 sub-indicator only requires (a) 5B: The country has systems and procedures for
for collecting and monitoring national [existence of data collection system] to pass; collecting and monitoring national procurement
procurement statistics of the other three (3) components, country statistics
systems must only pass two (2). Therefore, (&) There is a system in operation to collect data.
the comprehensiveness, reliability and (b) The system collects data on procurement by
analysis of any data collected are not method, duration of different stages of the
6(c): There are appropriate administrative necessarily guaranteed. procurement cycle, awards of contracts, unit

prices for most common types of goods and

services and other information that allows

analysis of trends, levels of participation,

efficiency and economy of the purchases and

compliance with requirements.

Reliability of the information is high (verified by

audits)

(d) Analysis of information is routinely carried out,
published and fed back into the system.

systems for public procurement operations, and
information databases to support performance
monitoring and reporting and to respond to the
information needs of other related government
systems

2005 proposal required procurement
information systems to “respond to the
information needs of other related
government systems” and “report regularly”. ©)
2007 methodology makes optional the
requirement (d) that “analysis of information
is routinely carried out, published and fed
back into the system”

11(b): Systems are in place to collect key data
related to performance of the procurement
system and to report regularly

5D: Quality control standards are disseminated and

used to evaluate staff performance and address

capacity development issues

(a) Provide quality assurance standards and a
monitoring system for procurement processes
and products

(b) Provide for a staff performance evaluation

5(d): Quality control standards are disseminated 2007 sub-indicator clarifies that (c) regular process based on outcomes and professional

and used to evaluate staff performance and audits to monitor compliance with QA behaviors.

address capacity development issues standards are optional Ensure that operational audits are carried out

regularly to monitor compliance with quality

assurance standards.

6A: The level of procurement competence among

2007 indicator clarifies that only (a) “defined government officials within the entity is consistent
6(a): The level of procurement competence skill and knowledge profiles” are required; with their procurement responsibilities
among government officials within the entity is country systems are not necessarily required (@) There are defined skill and knowledge profiles
consistent with their procurement to (b) match these profiles with personnel for specialized procurement jobs.
responsibilities recruitment or () ensure that all staff who (b) There is systematic matching of skills against
undertake procurement activities possess or requirements for competitive recruitment.
have access to adequate knowledge. (c) Staff required to undertake procurement

activities on an ad hoc basis have the
knowledge they need to undertake the activity
or have access to professional staff that can
10 of 18 provide this knowledae.




2005 Country Systems Proposal

6(b): The procurement training and information
programs for government officials and for
private sector participants are consistent with
demand

6(e): There are established norms for the
safekeeping of records and documents related
to transactions and contract management

Evolution

2007 sub-indicator clarifies that country
systems can pass despite there being “few
information programs for [the] private sector”

2007 Draft Methodology

6B: Procurement training and information programs
for government official and private sector
participants are consistent with demand

The training programs are sufficient in terms of

content and frequency (waiting time) for
government participants but there are few
information programs for private sector.

2007 expands detail of sub-indicator to
stipulate the types of records that should be
retained and qualify how the document
retention policy is determined (viz.
compatible with statute of limitations on fraud
and corruption investigations).

However, it does not require that the
document retention policy conform to
international norms; an inadequate statute of
limitations might preclude some fraud and
corruption investigations.

11(c): Records are maintained to validate data

6(f): There are provisions for delegating
authority to others who have the capacity to

exercise responsibilities

2007 sub-indicator clarifies the types of
records the maintenance of which should be
established in the legal/regulatory framework

A 4

2007 sub-indicator clarifies that country
systems may exhibit concentrated decision-
making that introduces “congestions and
delays” into the country’s procurement
system
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6C: There are established norms for the

safekeeping of records and documents related to

transactions and contract management

(@) The legal/regulatory framework establishes a
list of the procurement records that must be
kept at the operational level and what is
available for public inspection, including
conditions for access.

(b) The records should include: Public notices of
bidding opportunities, Bidding documents and
addenda, Bid opening records, Bid evaluation
reports, Formal appeals by bidders and
outcomes, Final signed contract documents
and addenda and amendments, Claims and
dispute resolutions, Final payments, and
Disbursement data (as required by the
country’s financial management system).

(c) There is a document retention policy that is
compatible with the statute of limitations in the
country for investigating and prosecuting cases
of fraud and corruption and with the audit
cycles.

(d) There are established security protocols to
protect records either physical or electronic.

6D: There are provisions for delegating authority to
others who have the capacity to exercise
responsibilities

The law establishes delegation and accountabilities
but the system concentrates decisions at a high
level creating congestions and delays.




2005 Country Systems Proposal Evolution 2007 Draft Methodology

7(c): The quality and consistency of the private
sector’s submissions to the government should Not covered in 2007 methodology
be sufficient to allow the award and completion
of contracts

7B: Private sector institutions are well organized
and able to facilitate access to the market

There is a reasonably well functioning private
sector but competition for large contracts is
concentrated in a relatively small number of firms.

7(a): The country’s public procurement market 2007 sub-indicator allows that domestic
has sufficient numbers of participants to provide competition may be distorted in favor of “a
for domestic competition relatively small number of firms”

7(d): Bidders’ participate in response to 2007 sub-indicator allows that there might be
competitive tender invitations at a rate that is some systemic constraints on private sector
consistent with the capacity of the marketplace participation in public procurement market

7(b): The public sector pays prices for goods,
works, and services that are comparable to Not covered in 2007 methodology
prices paid for similar requirements in the
domestic markets

7A: There are effective mechanisms for

partnerships between the public and private sector

(a) Government encourages open dialogue with
the private sector and has several established
and formal mechanisms for open dialogue
through associations or other means.

(b) The government has programs to help build
capacity among private companies, including

7(e): The private sector demonstrates
confidence in the legal and regulatory Not covered in 2007 methodology
framework governing the procurement process
by participating in it and using its complaint or
protest mechanisms

for small businesses and training to help new
entries into the public procurement
marketplace

The government encourages public/private
partnerships and the mechanisms are well
established in the legal framework to make
possible such arrangements

New sub-indicator
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2005 Country Systems Proposal

8(a): Clearly defined procedures for undertaking
contract administration responsibilities include
efficient and streamlined inspection and

acceptance procedures, quality control
procedures, and methods to review and issue
contract amendments in a timely manner

Evolution

Sub-indicator inexplicably excluded from
OECD/DAC v. 4 methodology and not
accounted for in World Bank 2007
methodology

2007 Draft Methodology

7D: There exist clear and transparent rules for

determining whether to conduct international or

national bidding, based on a sound appreciation of

the commercial and development stakes

(&) The country has clear rules for determining
when to conduct international or national
bidding

(b) The country regulations, when it makes a call
for foreign bidding, conform to best practices
and do not create barriers

(c) The country regulations permit the participation
of all interested firms, even when not making a
call for international competition, in line with the
legal obligations of the country

2007 sub-indicator drops language that
inspection and acceptance procedures be
“efficient and streamlined”

2007 sub-indicator requires that procedures
are part of regulatory framework or are
inserted as standard clauses in contracts,
that QC procedures are “well defined” and
carried out by “competent officers...firms
or...facilities” and that final payments are
processed promptly.
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8A: Procedures are clearly defined for undertaking

contract administration responsibilities that include

inspection and acceptance procedures, quality
control procedures, and methods to review and
issue contract amendments in a timely manner

(a) Procedures for acceptance of final products
and for issuance of contract amendments are
part of the legal/regulatory framework or are
incorporated as standard clauses in contracts.

(b) Clauses are generally consistent with
internationally accepted practices (see IFI
standard contracts for good practice
examples).

(c) Quality control (QC) procedures for goods are
well defined in the model contracts/documents
or in the regulations. QC is carried out by
competent officers, inspection firms or
specialized testing facilities.

(d) Supervision of civil works is carried out by
independent engineering firms or qualified
government supervisors and inspectors.

(e) Final payments are processed promptly as
stipulated in the contract.




2005 Country Systems Proposal

8(b): Contracts include dispute resolution
procedures that provide for an efficient and fair

process to resolve disputes arising during the
performance of the contract

8(c): Procedures exist to enforce the outcome of

the dispute resolution process

Evolution

2007 Draft Methodology

2007 sub-indicator details that dispute
resolution procedures conform to an
arbitration law and that international
arbitration is used for cases involving
international competitive bidding. ADR
provisions required to conform to
international standard wording

v

8B: Contracts include dispute resolution

procedures that provide for an efficient and fair

process to resolve disputes arising during the
performance of the contract

(b) There is an Arbitration law in the country.

(c) The law is consistent with generally accepted
practices for neutrality of arbitrators, due
process, expediency and enforceability.

(d) The country accepts as a matter of course
international arbitration for international
competitive bidding.

(e) Provisions for Alternative Dispute Resolution
(ADR) are standard in contracts.

(f) ADR provisions conform to the international
standard wording (may refer to IFI standard
bidding documents for sample of good
international practice).

2007 sub-indicator requires that countries
belong to UNCITRAL “Convention on the
Recognition and Enforcement of Foreign
Arbitral Awards” (the New York Convention).

Clarifies that enforcement of dispute
resolution occurs through the courts, but
provides no explicit recourse to external
bodies for dispute enforcement.

9(a): A legal framework, organization, policy,
and procedures for internal and external control
and audit of public procurement operations are
in place to provide a functioning control
framework

v

8C: Procedures exist to enforce the outcome of the

dispute resolution process

(&) The country is a member of the New York
Convention on enforcement of international
arbitration awards.

(b) The country has procedures to enable the
winner in a dispute to seek enforcement of the
outcome by going to the courts.

(c) The country has a process to monitor this area
of contract administration and to address
performance issues.

6(d): The entity has internal control mechanisms
governing procurement operations at the
contracting level, including a code of conduct,

separation of responsibilities as a check/
balance mechanism, and oversight/ control of
signature/approval authority framework

2007 methodology does not specify internal
control mechanisms as part of the regulatory
body. Details regarding “code of conduct”,
“separation of responsibilities” and
“signature/approval authority” changed to
generic “adequate...mechanisms”

v
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9A: A legal framework, organization, policy, and

procedures for internal and external control and

audit of public procurement operations are in place
to provide a functioning control framework

(a) Adequate independent control and audit
mechanisms and institutions to oversee the
procurement function.

(b) Implementation of internal control mechanisms
in individual agencies with clearly defined
procedures.

(c) Proper balance between timely and efficient
decision making and adequate risk mitigation.

(d) Specific periodic risk assessment and controls
tailored to risk management.




2005 Country Systems Proposal

Evolution

2007 Draft Methodology

9(b): Enforcement and follow-up on findings and
recommendations of the control framework
provide an environment that fosters compliance

2007 methodology specifies annual audits of
the control framework and a six (6) month
window for responding to recommendations
of from the audits

9(c): The internal control system provides timely
information on compliance to enable
management action

9(d): The internal control systems are
sufficiently defined to allow performance audits
to be conducted

9(e): Auditors are sulfficiently informed about
procurement requirements and control systems
to conduct quality audits that contribute to
compliance

2007 sub-indicator clarifies that country
systems may not be required to comply with
(c) established periodicity and written
standards for internal control system

2007 sub-indicator allows that internal
control systems can exhibit omissions or
deficiencies

v

9B: Enforcement and follow-up on findings and
recommendations of the control framework provide
an environment that fosters compliance

Internal or external audits are carried at least
annually and recommendations are responded to
or implemented within six months of the
submission of the auditors’ report.

9D: The internal control systems are sufficiently
defined to allow performance audits to be
conducted

There are internal control procedures but there are
omissions or practices that need some
improvement.

The World Bank methodology does not rate
sub-indicator 9E. Because the twenty-two
(22) “critical” indicators are accounted for,
however, it is probably that 9E is intended as
“non-critical”. Therefore, country systems are
not required to ensure that control auditors
are sufficiently informed to conduct quality
audits
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9E: Auditors are sufficiently informed about
procurement requirements and control systems to
conduct quality audits that contribute to compliance
[There is an established program to train internal
and external auditors to ensure that they are well
versed in procurement principles, operations, laws,
and regulations and the selection of auditors
requires that they have adequate knowledge of the
subject as a condition for carrying out procurement
audits.]




2005 Country Systems Proposal

10(a). An independent complaint review system
gives participants in the public procurement
process a right to file a complaint within the
framework of an administrative and judicial
review nrocedure

10(b): Decisions are deliberated on the basis of
available information, and the final decision can
be reviewed and ruled upon by a body (or
authority) with enforcement capacity under the
law

10(c): The complaint review system has the
capacity to handle complaints efficiently and a
means to enforce the remedy imposed

10(d): The system operates in a fair manner,
with outcomes of decisions balanced and
justified on the basis of available information
and with decisions aimed at correcting the
procurement process rather than compensating
for loss of contracting opportunity

Evolution

2007 sub-indicator is “non-critical” but scored
“pass/fail”’, making it unclear whether or not a
country system has to fulfill the requirement

2007 Draft Methodology

10E: The system ensures that the complaint review
body has full authority and independence for

resolution of complaints
The complaint review body is independent and
autonomous with reaard to resolvina complaints

2007 sub-indicator requires specified times
for the submission and review of complaints
and issuing of decisions

v

10A: Decisions are deliberated on the basis of

available information, and the final decision can be

reviewed and ruled upon by a body (or authority)
with enforcement capacity under the law

(a) Decisions are rendered on the basis of
available evidence submitted by the parties to
a specified body that has the authority to issue
a final decision that is binding unless referred
to an appeals body.

(b) An appeals body exists which has the authority
to review decisions of the specified complaints
body and issue final enforceable decisions.

(c) There are times specified for the submission
and review of complaints and issuing of
decisions that do not unduly delay the
nrociirement nrocess.

2007 sub-indicator requires “precise and
reasonable conditions and timeframes” for
rulings on complaints

v

10B: The complaint review system has the capacity
to handle complaints efficiently and a means to
enforce the remedy imposed

The complaint review system has precise and
reasonable conditions and timeframes for decision
by the complaint review system and clear
enforcement authority and mechanisms.

Wording changes from “decisions aimed at
correcting the procurement process rather
than compensating for loss of contracting
opportunity” to “decisions [that]...are relevant
to correcting the implementation of the
process or procedures”, thereby taking
scrutiny off the procurement process itself
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10C: The system operates in a fair manner, with

outcomes of decisions balanced and justified on

the basis of available information

Procedures governing the decision making process

of the review body provide that decisions are:

(a) based on information relevant to the case

(b) balanced and unbiased in consideration of the
relevant information

(c) can be subject to higher level review

(d) result in remedies that are relevant to
correcting the implementation of the process or
procedures




2005 Country Systems Proposal

10(e): Decisions are published and made
available to all interested parties and to the

public

10(f): The administrative review body or
authority is independent from the regulatory

body, executing agency, and audit/control
agency

Evolution

To pass the sub-indicator under the 2007
methodology, country systems would not be
required to make appeals decisions publicly
or easily accessible

No analogous sub-indicator in 2007
governing “administrative review body”

11(a): Information is published and distributed
through available media with support from
information technology when feasible

2007 sub-indicator downgraded to “quasi-*
critical, reducing requirements that
procurement information be widely
distributed, comprehensive, complete and
easy to understand

12(a): The legal and regulatory framework for
procurement, including tender and contract
documents, includes provisions addressing
corruption, fraud, conflict of interest, and
unethical behavior and sets out (either directly
or by reference to other laws) the actions that
can be taken with regard to such behavior

2007 sub-indicator adds requirement that
tender documents include “adequate”
provisions on fraud and corruption but
identifies no standard against which to
assess adequacy

2007 Draft Methodology

10D: Decisions are published and made available
to all interested parties and to the public
All decisions are posted in a somewhat restricted

access media (e.g. the official gazette of limited
circulation).

A 4

12A: The legal and regulatory framework for
procurement, including tender and contract
documents, includes provisions addressing
corruption, fraud, conflict of interest, and unethical
behaviour and sets out (either directly or by
reference to other laws) the actions that can be
taken with regard to such behavior

The procurement law or the regulations specify this
mandatory requirement and give precise
instructions on how to incorporate the matter in
tendering documents. Tender documents include
adequate provisions on fraud and corruption.

12(b): The legal system defines responsibilities,
accountabilities, and penalties for individuals
and firms found to have engaged in fraudulent
or corrupt practices

2007 sub-indicator clarifies that fraud and
corruption be defined in the legal/regulatory
framework and that individual responsibilities
and consequences are specified. However,
sub-indicator does not require that definitions
and consequences accord to current Bank
standards and international norms.
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12B: The legal system defines responsibilities,
accountabilities, and penalties for individuals and
firms found to have engaged in fraudulent or
corrupt practices

The legal/regulatory framework explicitly deals with
the matter. It defines fraud and corruption in
procurement and spells out the individual
responsibilities and consequences for government
employees and private firms or individuals found
guilty of fraud or corruption in procurement, without
prejudice of other provisions in the criminal law.




2005 Country Systems Proposal

Evolution

12(c): Rulings and penalties are perceived as
being enforced

12(d): The government has an anticorruption
program that provides, and enforces, special
measures to prevent and detect potential fraud
and corruption in public procurement in
accordance with criminal laws

12(e): Stakeholders (private sector, civil society,
and ultimate beneficiaries of procurement/end-
users) support the creation of a procurement
market known for its integrity and ethical
behaviors

12(f): The country should have in place a
secure mechanism for reporting fraudulent,
corrupt, or unethical behavior

12(g): Codes of conduct/codes of ethics for
participants in the public financial management
system provide a system for indicating who is
accountable for specific decisions

Sub-indicator wording changes from
“perceived as being enforced” to “evidence
of enforcement of rulings and penalties
exists”. However, the bar for enforcement is
set low, at “a few cases”.

2007 Draft Methodology

2007 sub-indicator clarifies that country
systems can pass despite non-government
stakeholders having limited impact on
improving the system

12D: Special measures exist to prevent and detect
fraud and corruption in public procurement

The government has in place a comprehensive
anticorruption program to prevent, detect and
penalize corruption in government that involves the
appropriate agencies of government with a level of
responsibility and capacity to enable its
responsibilities to be carried out. Special measures
are in place for detection and prevention of
corruption associated with procurement.

12E: Stakeholders (private sector, civil society, and
ultimate beneficiaries of procurement/end-users)
support the creation of a procurement market
known for its integrity and ethical behaviors

There are several civil society organizations
working on the matter and the dialogue with the
government is frequent but it has limited impact on
improving the system.

2007 sub-indicator clarifies that Code of
Conduct/Ethics is not obligatory and does
not need to be backed by sanctions
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12F: The country should have in place a secure
mechanism for reporting fraudulent, corrupt, or
unethical behavior

There is a secure, accessible and confidential
system for the public reporting of cases of fraud,
unethical behavior and corruption.

12G: Existence of Codes of Conduct/Codes of
Ethics for participants that are involved in aspects
of the public financial management systems that
also provide for disclosure for those in decision
making positions

The system meets requirements (a) [code of
conduct pertaining specifically to public financial
management] and (b) [defined accountabilities for
decision-makjng] but is only a recommended good
practice code with no consequences for violations
unless covered by criminal codes.




