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Implementation of WTO Commitments: The Development Challenge

J. Michael Finger and Philip Schuler 

At the Uruguay Round, developing countries took on unprecedented obligations not only to reduce trade barriers but also to implement significant reforms both in trade procedures (e.g., import licensing procedures and customs valuation) and in many areas of regulation that establish the basic business environment in the domestic economy, such as technical standards, sanitary and phytosanitary standards (SPS), and intellectual property law.

This chapter discusses the second  type of commitment. These are more than policy commitments; they imply investment decisions. Their implementation will require that countries purchase equipment, train people, and establish systems of checks and balances, to name just a few actions. This will cost money, and the amounts involved can be substantial. A review of Bank project experience in the areas covered by the agreements suggests that an entire year’s development budget may be at stake in many of the least-developed countries (LDCs).
 Developing country institutions in the three areas mentioned areas are often weak and would benefit from strengthening and reform. Our analysis indicates, however, that existing WTO regulations in these areas reflect little awareness of development problems and little appreciation of the capacities of developing  countries to implement SPS, customs valuation, intellectual property, and other such regulations. For most of the developing and transition economy members—some 100 countries—significant complementary investments will be required, raising the question if money spent to implement WTO rules in these areas would be money productively invested. This is a question that must be posed and answered before concluding agreements. A lesson from the Uruguay Round is that not doing so can give rise to serious implementation problems and a lack of ‘ownership’ of agreements. 
Whatever the answer to the question for any given country may be, undertaking this type of analysis will be ineffective if it is not complemented by active participation in the WTO. Because of developing countries’ limited capacity to participate in the Uruguay Round negotiations, there was little support for the reforms to which WTO membership obligates them. From their perspective, implementation requirements were imposed in an imperial way, with little concern for what it will cost, how it will be done, or whether it will support their development efforts. Thus, many developing countries have neither an economic incentive nor the political will to implement the obligations.

In considering implementation of WTO agreements, the following questions are helpful: 

· How much will implementation cost?

· What are the development problems in this area?

· Does the WTO agreement correctly diagnose the development problems?

· Does the WTO agreement prescribe an appropriate remedy?

“Appropriate,” in the last question, refers both to correct identification of the problem and to recognition of the capacities (resource constraints) of developing countries. To lend specificity to the discussion of the scope and cost of the investments that may be involved in implementing WTO commitments, we  review (primarily) World Bank project experience with customs reform, with application of SPS standards, and with the installation of systems of intellectual property rights (IPRs). In each of the three areas concerned, we outline basic WTO obligations and examine how implementation might be managed so as to best help the developing  countries use trade as a vehicle for development. Based on this discussion, we conclude with some recommendations that may help to avoid future implementation problems. This must include binding commitments by  industrial country members to furnish technical assistance to developing country members that request it.  In the Uruguay Round developing countries took on bound commitments to implement the agreements in exchange for unbound commitments of assistance. This should be avoided in future negotiations.

Customs Valuation

The WTO Customs Valuation agreement addresses only valuation—only one part of the customs process. In addition to providing information on how much customs reform might cost, we argue in this section that given the initial situation in many developing countries, changing the valuation process without undertaking overall customs reform is not likely to improve the predictability of the customs process. Likewise, changing the customs valuation process would not significantly lessen the possibility of using the customs process as a nontariff barrier.

Scope and Content of the Customs Valuation Agreement 

The Uruguay Round Customs Valuation agreement establishes the transaction value of the shipment in question as the primary basis for customs value and prescribes a hierarchy of methods for determining that value. The first, basic option is to use as the customs value the transaction value of the imported merchandise—the price actually paid or payable for the specific shipment. The agreement lists items (add-ins) that must be included in the price actually paid or payable, such as packing costs and the cost of tools, dies, and molds provided by the buyer. The second alternative is to use the transaction value of identical merchandise sold for export to the same country of importation at or about the same time for which a transaction value can be determined. The third, fourth, and fifth options are also attempts to come as close as operationally possible to the transaction value of the specific shipment. The agreement also contains a rogue’s gallery of methods that may not be used, such as the selling price of competing domestic products, or the selling price of the goods in the market of the exporting country or in another export market.

Presumed Administrative Environment 

The valuation process the Uruguay Round agreement imposes is one that complements the customs systems in place in most of the advanced trading countries (both developing and industrial). That system is based on the generalized use of electronic information management and on built-in incentives for compliance by importers.  Trade in these countries takes place in large-scale lots, and duty rates are generally low. In this context, departure from routine business practice (for example, retrieval of additional information in response to a valuation inquiry) is costly. Importers themselves normally conduct the valuation process, including the application of the add-ins and take-outs needed to comply with the rules. In Norway a paperless customs declaration system operates around the clock; clearance takes 15 minutes, on average, and is almost always completed well before the goods arrive. About 85 percent of declarations pass through the system without being stopped for further investigation (WCO 1999). Investigation and verification of the importer-submitted customs value do not normally cause physical delay of the shipment; instead, the importer posts a customs bond sufficient to cover the amount at issue. Financial institutions in many developing countries do not offer such bonds.

Developing Countries’ Customs Practices and Problems

Customs practices in many developing countries differ significantly from those in the more advanced trading nations. The differences often involve basic concepts, not just differences in details or efficiency.

Physical Control. Effective customs administration has both physical and administrative dimensions. Physical control has to do with keeping track of what passes into and out of the country. In many poorer countries, traditional smuggling—goods sneaked across the border, away from recognized ports—is a significant problem. At a duty rate of 50 percent, the avoided duty on the number of televisions one person can transport on a bicycle-jitney can come, in a poor country, to a year’s wages. Where physical control systems are lax, smuggling need not even involve clandestine overland trails or secret moonlit beaches; goods often move through ports without coming under the supervision of customs authorities.

Administrative processes. Customs processes in poorer countries exhibit many interacting weaknesses: excessive procedures that are not codified (often, not even a published schedule of current tariff rates is available); poorly trained officials; a civil service system that does not pay a living wage, leaving officials dependent on side payments for performing their functions; and ineffective provision for appeal. Cunningham (1996), in an assessment of several least-developed countries that are considering customs reform, observed that systems and procedures seemed to have evolved so as to maximize the number of steps and approvals needed—to create as many opportunities as possible for negotiation between traders and customs officials. It should be evident from this brief account of customs problems in poor countries that valuation is only an inch in a whole yard of customs operations that need improvement.

Reform Experience in Developing and Transition Economies

We present in this section a digest of our review of World Bank projects bearing on customs reform. Table 48.1 contains a tabulation of the cost of customs reform projects in a sampling of countries. Reform projects have included the following elements. (Few projects covered them all.)

· Computerization, including the introduction of computerized customs systems and of systems for warehouse inventory control and statistical reporting

· Improvements in valuation procedures 

· Cargo controls to speed up processing and eliminate fraudulent or incorrect valuation

· Refitting of customs buildings in order to permit the use of  UNCTAD’s ASYCUDA customs software

· Administrative reforms, including creation of a new division responsible for customs valuation and tariff classification, recruitment and training of staff, establishment of an appeals tribunal, and reduction of the discretion exercised by customs officers

· Provision of antismuggling and drug interdiction equipment, ranging from X-ray equipment and gas chromatographs to communications equipment

· Training of management and staff in basic management, customs procedures, and computer operations; establishment of staff training schools

· Screenings for drug interdiction
· Legislative reforms, including revision of laws, formal accession to the Harmonized System Convention, and measures to increase transparency.

The reforms we reviewed cover 16 major categories of activities ranging from rewriting legislation, through training in auditing procedures, to  physical security in customs warehouses and the policing of smuggling and of traffic in illicit drugs.  Combinations of these components may involve a cost in the neighborhood of US$10 million for one country.

Table 48.1 Costs of World Bank Customs Reform Projects, Selected Countries

	Country
	Main elements
	Cost (millions of U.S. dollars)

	Armenia, 1993–97
	Drafting of  new customs laws, staff training, computerization of procedures (component of an institution-building project)
	1.6

	Lebanon, 1994–2001
	Staff training, introduction of new tariff classifications, computerization of procedures (component of a revenue enhancement and fiscal management project)
	3.8 

	Tunisia, 1999–2004
	Computerization and simplification of procedures 
	16.2 

	Tanzania, 1996-2000
	Provision of  buildings, equipment, new processes, training
	10.0 


Sanitary and Phytosanitary Standards

The SPS agreement recognizes the right of governments to restrict trade when necessary to protect human, animal or plant life or health, but it limits exercise of that right to measures that do not unjustifiably discriminate between countries with the same conditions and that are not disguised restrictions on trade.  The agreement further obligates members to impose such restrictions only to the extent necessary to protect life and health, and on the basis of scientific principles. Restrictions are not to be maintained if scientific evidence to support them is lacking. The last point implies that SPS measures can be put in place only on the basis of careful laboratory testing and analysis and if science-based concerns about food safety or serious threats to animal or plant health have been identified.

The SPS agreement requires that the process of developing and enforcing SPS regulations be transparent. Governments must publish proposed regulations in advance and allow comment by the public, including foreign exporters. Governments must notify the relevant international body of any changes to SPS rules and must establish enquiry points so that traders can determine a country’s present and planned SPS regulations and processes.

 Before the SPS agreement came into force, an exporter had, in effect, to comply with the importing country’s SPS measures. With the agreement in force, the exporter must still comply with those SPS measures, but the importing country is required to demonstrate that its SPS measures are in fact based on science and are applied equally to domestic and foreign producers. The Uruguay Round agreement puts the WTO on the side of exporters who comply; the exporter now has clearer grounds for challenging an import restriction.

A Heavier Burden for Developing Countries
Although the SPS agreement does not require that a country’s domestic standards meet the agreement’s requirements, it does require that the standards the country applies at the border meet those requirements. In this regard, the agreement probably places a heavier burden on developing than on industrial countries because the standards already in place in industrial countries have more or less been established as the standard with which the developing countries must comply.

Article 3 of the SPS agreement specifies that SPS measures which are in conformity with relevant international conventions are to be deemed necessary to protect human, animal, or plant health and presumed consistent with the agreement. A country may adopt other standards or methods, but if it is to apply them at the border, it is required by the WTO agreement to demonstrate their scientific merit and appropriateness. Industrial countries have been leaders in establishing these international conventions, which are, to a significant degree, generalizations of industrial country practices and standards. This does not imply that these standards are bad standards in a scientific sense. It does, however, mean that the SPS agreement lends itself to  a more effective assault on  developing countries’ use of SPS measures against imports than on industrial countries’ behavior.

For a developing country to effectively use the WTO agreement to defend its export rights or to justify its import restrictions, it has to upgrade its SPS system to international standards. Effective use of the WTO agreement depends on extensive investments: it is not a matter of applying existing systems of standards to international trade but a much broader matter of installing world-class systems.

Lessons Learned from World Bank Experience

The World Bank has assisted several countries in implementing SPS regulations. Bank projects supporting SPS systems have typically placed these measures in a general development context of ensuring food security, increasing agricultural productivity and protecting health, rather than focusing on the narrower objective of meeting stringent requirements in export markets.

One SPS-related project that the Bank has supported—for export reform in Argentina—did have improving trade performance as an objective. The principal goal of the program was to gain international recognition of certain zones as disease free or pest free. Argentina’s meat, fruit, and vegetable exports have been limited by other countries’ concerns over the presence of, in particular, foot-and-mouth disease and citrus canker. In addition, the program recognized that if Argentina was to diversify into higher value added exports such as processed meats, seeds, and horticultural products, producers would have to meet more stringent quality control standards. Among the components of the program that related directly to implementation of SPS standards were upgrading of central and field-level veterinary services; establishment of laboratories and of quarantine stations; disease and pest eradication programs; certification of disease-free and pest-free zones; training, facilities, and equipment for seed certification and registration, for quality control, and for ensuring that exported meat is free of chemical residues; creation of a laboratory to bring wool certification up to international standards; and staff and equipment for research aimed at reducing chemical residues.

The costs of several SPS-related projects that the World Bank has supported are reported in Table 48.2. In addition to such costs to the government, producers in the private sector bear other expenses of complying with SPS regulations: vaccinating livestock, eliminating pesticide residues, guaranteeing sanitary food processing conditions, and so on.

Table 48.2 Costs of SPS-Related World Bank Projects

	Country<<alpha order?>>>>
	Project description
	Cost (millions of U.S. dollars)

	Argentina, 1991–96
	General agricultural export reform project
	82.7 

	Brazil, 1987–-1994
	Livestock disease control project
	108

	Algeria, 1988–90
	Locust control project
	112

	Vietnam, 1994–97
	Pest management (component of agricultural rehabilitation project)
	3.5

	Madagascar, 1980–88
	Livestock vaccination (component of rural development project)
	11.8

	Hungary, 1985–91
	Slaughterhouse modernization (component of integrated livestock industry project)
	41.2

	Russia, 1992–95
	Improvement of  food processing facilities and disease control (component of rehabilitation loan)
	150

	Poland, 1990–95
	Food processing facilities modernization (component of agroindustries export development project)
	71

	China, 1993–2000
	Animal and plant quarantine (component of agricultural support service project)
	10.0

	Turkey, 1992–99
	Modernization of laboratories for residue control (component of agricultural research project)
	3.3


Intellectual Property Rights

The WTO TRIPS agreement covers the seven main areas of intellectual property rights: copyright, trademarks, geographical indications, industrial designs, patents, layout designs of integrated circuits, and undisclosed information, including trade secrets. In each area the agreement specifies minimum standards of protection, requires governments to establish enforcement procedures; and provides means of dispute settlement.
 The minimum standards are similar for each of the seven areas; in the case of patents, they cover:

· What is patentable.
· What rights flow to the owner of a patent. (The government is obligated to prevent unauthorized persons from using, selling, or importing the patent, the patented process, the patented product, or the product or products directly made from the patented process.)

· What exceptions to those rights are permissible (for example, compulsory licensing may be required).

· How long the protection lasts (WTO 1999: 214 f).

The TRIPS agreement, like the SPS agreement, builds on standards set forth in relevant international conventions such as the 1967 Paris Convention for the Protection of Industrial Property and the 1989 Washington Treaty (the Treaty on Intellectual Property in Respect of Integrated Circuits, sometimes labeled the ICIP Treaty). 

Extension of IPR obligations

The TRIPS agreement requires each WTO member to adhere to the provisions (with a few exceptions) of the international IPR conventions, whether or not the member is a party to those conventions. This in itself was a significant widening of obligations for many countries. For example, the coverage of integrated circuits was an extension even for some industrial countries.
 Under the TRIPS agreement, WTO members must consider unlawful—if not authorized by the rightsholder—the import, sale, or other commercial distribution of the integrated circuit design, of integrated circuits containing that design, and of articles that contain such integrated circuits.

As another example, the Rome Convention, which establishes rights of performers, producers of sound recordings, and broadcasters, has few signatories, particularly among developing countries. The TRIPS agreement, however, creates obligations for governments to allow recording companies from one country to attack unauthorized reproduction and sale of their products within another country. In some areas the TRIPS agreement has broader coverage than the relevant international convention. For example, it goes beyond the Berne Convention by requiring copyright protection for certain computer programs and computerized databases, and it contains the first multilateral obligations concerning industrial designs (e.g., textile designs). 

The enforcement provisions of the TRIPS agreement require that a member provide civil as well as criminal remedies for infringement of IPRs. They also obligate members to provide means by which rightsholders can obtain the cooperation of customs authorities to prevent imports of infringing goods. Although it is impossible to predict how the process of application and interpretation through the WTO dispute settlement mechanism will play out, a number of legal experts believe that there is sufficient “wiggle room” in the agreement that developing countries could—within a good-faith implementation of their obligations—strike a balance between the interests of second-comers and the need to promote innovation and investment (see Reichman 1998 and references cited therein). This would, however, require a considerable departure from the balance that has been institutionalized in the industrial countries’ IPR law. That balance, many experts argue, is tipped toward the interests of commercialized producers of knowledge—and tipped past the point of optimality even for the communities of interests that make up industrial country societies.

Yet the tendency of the WTO is to give the benefit of the doubt to established standards. Finding grounds for moving away from such standards is particularly difficult in the area of intellectual property rights, which are, after all, an existential matter of legal definition, not a scientific matter of empirical estimation.

How to Do It
Even for an individual country, it would be nigh on impossible to provide objective guidelines on how to strike the optimal balance between legal incentives to create and the costs incurred by users and potential second-comers as a result of protecting IPRs. Systems in place have to be seen as the outcome of accepted (e.g., democratic) political processes, not of scientific calibration. It would be even more difficult to adjust this balance to different levels of economic development. Analysts have so far built up little knowledge about the impacts of various forms of IPRs on economic development, much less about the effects of different degrees of any of these forms.

Our review of World Bank projects in support of IPRs again shows a considerable range of needed reforms—new legislation (e.g., to extend IPR protection to plant varieties), improvement of administrative structures (capacity to review applications, including the introduction of computerized information systems and extensive training for staff), and better enforcement. Some information on the associated costs is reported in Table 48.3.

Table 48.3 World Bank Projects Related to Intellectual Property Rights 

	Country
	Project description
	Cost (millions of U.S. dollars)

	Brazil, 1997–2002
	Training for staff administering IPR laws (component of science and technology reform project)
	4.0

	Indonesia, 1997–2003
	Improvement of  IPR regulatory framework (component of information infrastructure development project)
	14.7

	Mexico, 1992–96
	Establishment of agency to implement industrial property laws (component of science and technology infrastructure project)
	32.1


Lessons Learned

The following are the main points that emerge from our review.
A need for reform. In the areas we have covered—customs administration, sanitary and phytosanitary standards, and intellectual property rights—there was no shortage of World Bank projects to review. Developing countries are willing to borrow money to finance improvements in these areas. It is evident that they themselves see a need for reform.

The message from industrial countries: “Do it my way!” The content of the obligations imposed by the WTO agreements on customs valuation, SPS, and intellectual property rights can be summed up as the advanced countries saying to the others, “Do it my way!” The Customs Valuation agreement imposes on all countries a system in use in the leading industrial countries; the TRIPS and SPS agreements explicitly establish as the WTO standard international conventions developed in large part by the industrial countries.

Although the SPS agreement appears to allow countries to retain indigenous systems, doing so is not a real alternative. In defending trade-related actions, the systems recognized by international conventions have the legal benefit of the doubt; an indigenous system must prove itself. The developing countries do not have the necessary resources to defend their systems, and so the only effective option for a country that retains an indigenous system of standards is not to apply standards at the border at all.
 The WTO’s free-rider problem has not gone away; it has been swapped for a forced-rider problem, and the burden has been shifted from the industrial countries to the developing countries.

For the advanced countries whose systems are compatible with international conventions (or vice versa), the WTO adds no more than an obligation to apply their domestic regulations fairly at the border. This includes not discriminating among transactions involving different countries and not unnecessarily impeding international transactions. Countries that at present apply their own indigenous standards, have the additional—and far larger—obligation to apply the internationally sanctioned standards in their domestic economies. Although new WTO areas such as SPS and IPRs aim at the trade-related aspects of their subject matter, for the developing countries they require, first of all the establishment of such systems, or the conversion of indigenous systems to those recognized by international conventions.

A related lesson is that the scope of what the WTO regulates is narrower than the scope of what must be done to make development sense out of implementation. Customs valuation versus customs reform is an example: it helps little to change customs valuation procedures if containers still sit on the dock for 60 days.

Inappropriate diagnosis and inappropriate remedies. One effect of the “do it my way!” nature of the agreements is to intensify the ownership problem. This characteristic also returns us to our initial questions. From a development perspective:

· Do the WTO agreements appropriately identify the problems faced by developing countries?

· Given countries’ needs and their resource bases, do the agreements provide the most effective remedies?

The Customs Valuation agreement provides neither appropriate diagnosis nor appropriate remedies. It addresses only a small part of most developing countries’ problems with customs administration and provides no remedy for other parts. For the small part of the problem it covers, it provides an inappropriate remedy, one incompatible with the resources many developing countries have at their disposal.

Our conclusions on the TRIPS agreement are similar. As to diagnosis, its focus is not on encouraging innovation or protecting indigenous technology in developing countries; rather, it is on industrial country enterprises’ ability to collect for IPRs on which many countries did not recognize any obligation to pay before the Uruguay Round. The default remedy is to imitate industrial countries’ intellectual property law. Although legal scholars point out that the TRIPS agreement allows for the possibility of adopting intellectual property law that is friendly to users and to second-comers, they also note that the benefit of the doubt is on the side of copying present industrial country approaches. A major cost of standardizing on the prevailing industrial country norms is the  thwarting of experimentation that could lead to  legal approaches more appropriate for developing countries.

Effective implementation and compliance involve investment in development projects, but WTO negotiations have not supported examination of actual and proposed agreements from this perspective. The dynamic behind the WTO process has been the export interests of major enterprises in the advanced trading countries. Development ministries in those countries frequently complain about how hard it is to get their trade ministries to pay attention to development issues; the development ministries are junior partners in making trade policy. Meanwhile, at the WTO many developing countries have little capacity to organize and to advance their own interests.

Conclusions

Avoiding implementation problems of the type that arose after the Uruguay Round requires that there be much greater ownership of negotiated agreements. The absence of instinctive ownership of the reforms needed to comply with WTO obligations will make implementation very difficult and is likely to push governments toward superficial adjustments aimed at avoiding clashes with trading partners. Private and social sector shareholders must be involved in the creation of WTO obligations—not just the government agencies that will ultimately be responsible for implementation. How the developing countries organize their participation in WTO affairs needs modification, but perhaps so does the WTO process itself. 


As discussed in chapters 47 and 49, participation in the WTO is necessary but not sufficient to realize outcomes that are perceived to be in the national interest. Addressing the ‘development credibility’ deficit requires first and foremost that there be a good understanding of the relevance and implications of multilateral rule making, as well as pro-active participation in the negotiating process. Better understanding of the issues in developing countries is required not just by government officials but by the private sector and civil society. Greater explicit attention needs to be devoted to analyzing the economic relevance and implications of proposed rules. This is something that must be done by national stakeholders, with due consideration given to how alternative rules might best be applied and enforced, how transitional arrangements can be linked to national capacities to implement agreements, and what type of corollary investments are needed.

 Each of the three Uruguay Round agreements we have reviewed includes a promise of assistance with implementation. In addition, each provides for delayed implementation and sets forth a procedure for a developing country to request an extension beyond the agreement’s deadlines. The latter provision might be interpreted as recognition that the prescribed or default technology included in the agreements might not be the most suitable for these countries. Although the agreements allow for the possibility that alternative approaches might be developed and recognized, they provide no such alternative. As for finding alternatives, it must be recognized that WTO negotiations are propelled by self-interest. Narrowly interpreted, that places the burden of designing alternatives that are appropriate to developing countries’ needs and resources on those countries themselves.

Determining the costs and benefits of implementation is clearly of great importance. The project costs presented here are just a first approximation of the investments needed to implement WTO obligations on SPS, IPRs, and customs reform in order to ensure that implementation benefits the country. Implementation costs go beyond what is needed to simply pass new legislation or ministerial decrees. Often there are very significant investment requirements associated with upgrading the capacity of the relevant institutions. To gain acceptance for its meat, vegetables, and fruits in industrial country markets, Argentina invested over US$80 million in achieving higher levels of plant and animal sanitation. Hungary spent more than US$40 million to upgrade the level of sanitation of its slaughterhouses alone. Mexico spent over US$30 million to upgrade intellectual property laws and enforcement that were already at higher levels than is the case in most least-developed countries. We identified 16 elements in customs reform, each of which can cost more than US$2.5 million to implement.
 The amounts involved will vary by country, but the totals involved for effective implementation of WTO agreements can exceed  the annual development budget of least-developed countries. This suggests that in future negotiations efforts must be made to obtain binding commitments to provide adequate financial and technical assistance for implementation (Finger and Schuler, 2000). 
Finally, we should be careful not to be lulled into the mercantilist ethic of reciprocal negotiations in which delay is itself victory. Nor should we ignore the potential benefits of pursuing multilateral reform. Where reform is needed, to delay improvements is to prolong the time that people in developing countries remain poor. Time will, of course, be needed for implementation, but implementation periods should be based on the engineering requirements for accomplishing the required infrastructure improvements and the investments associated with complementary, supporting institutional strengthening, not handed out as a second prize in a tough negotiation. There is a need to distinguish between agreements that require real investments—both direct and indirect—and agreements that can be implemented by the stroke of a pen (see also chapter 49, by Oyejide). Both require careful analysis, but only the first gives rise to legitimate concerns regarding the costs of implementation.

Postscript: Implementation and the Doha Round

Trade Ministers at Doha paid considerable attention to implementation. They agreed in their declaration that where negotiations are undertaken, the relevant implementation issues would be addressed in those negotiations; that other implementation issues in other areas would be addressed as priority matters by the relevant WTO bodies. In an accompanying ministerial decision << WT/MIN(01)/W/10 >> ministers addressed 46 individual points, principally in the regulatory areas reviewed in this paper, but touching as well the market access commitments of the Uruguay Round.

Though these documents do convey the ministers’ reading of the importance of implementation questions, they also reflect the international community’s lack of advancement to think about the “development dimension” of the behind-the-border or “new” WTO areas in ways outside the conceptions built into the existing agreements.  Sixteen of the individual decisions encourage use of special and differential treatment provisions in the WTO agreements, ten of them likewise reaffirm phase-in provisions.  Ten call attention to unbound provisions for technical assistance for developing countries, one decision reaffirms that developed country members have a legal obligation under TRIPS Article 66.2 to provide incentives for their enterprises and institutions to promote technology transfer to LDCs.  Eight decisions call for further review to clarify certain parts of the antidumping, subsidies and TRIPS agreements. Three possibilities are covered by the decisions: (1) technical assistance to do what the WTO agreements mandate, (2) longer transitions periods to do it, and (3) in some cases, special and differential permission not to do it.  

More imaginative thinking will be needed for the upcoming trade negotiations to examine reforms in the WTO new areas in ways that make sense from a development perspective. For example, the declaration does encourage greater developing country membership in international standard-setting organizations such as the Codex Alimentarius; the negotiations should go on to devise indigenous alternatives to the default regulatory framework that existing international standards embody.  Trade ministers at Doha (implicitly) called attention to the need for such thinking, the research community should interpret this as a challenge to provide it.

Box 48.1 Costs of Implementing the WTO Agreements: The Jamaican Experience

This box provides some (conservative) estimates of the cost to Jamaica of implementing selected WTO agreements.* The estimates do not take into account the need for and cost of ancillary investments and reforms that may be required to support implementation.

Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) 

Implementation of the TRIPS agreement in Jamaica will require an initial public sector investment of at least US$1million. This is associated with upgrading and modernization of the domestic intellectual property rights (IPRs) system. Modernization involves:

· Revision of existing laws (on, for example, trademarks and patents)

· Enactment of new laws on layout designs, geographical indications, plant varieties, and so on

· Development of proper administrative structures and officers to implement intellectual property (IP) procedures and policies as required by the legislation and the government.

A new Intellectual Property Office (JIPO) will administer the laws required by the TRIPS agreement. Approximately US$437,500 was already allocated to the existing IPR structures; another US$875,000–US$1.25 million will be required to develop the JIPO so that it covers all TRIPS areas. The estimated costs required for establishing the JIPO come to about US$775,000 a year over five years, after which the office is expected to be nearly self-sufficient. An additional estimated US$250,000 is needed to jump-start the implementation of major enforcement programs, including border controls; these are likely to be recurring costs.

Agreement on Sanitary and Phytosanitary Measures (SPS) 

Implementation of the SPS agreement will require a total of US$7.6 million. This includes revision of current laws and regulations to make them WTO-compliant (US$200,000); establishment of an Agriculture Health and Food Safety Authority to administer and coordinate SPS activities (US$6 million); upgrading and equipping of existing laboratories in areas such as pest identification, pesticide residue analysis, and microbiology, and provision of training in lab methodology, quality management, and use of equipment (US$500,000); conduct of pest surveys, surveillance, and monitoring (US$250,000); establishment of an enquiry point (US$150,000); creation and strengthening of inspection facilities at ports of entry and exit to serve all the agencies involved in the certification of food imports and exports, with provision for additional staff, training, and equipment to detect high-risk materials in shipments (US$500,000); and funding for participation in international standard-setting meetings, working groups, and the Committee on SPS Measures (US$30,000). Many of these costs will be recurring.

Customs Valuation 

The estimated initial cost of implementing the WTO Customs Valuation agreement is US$840,000, most of which is needed for training (US$120,000), computing equipment and databases (US$50,000), and increased staffing (US$600,000). Staffing costs will be recurring.

Conclusion

These are very rough estimates and are quite conservative. Nevertheless, they illustrate that for a small developing country the implementation of the WTO agreements can be a substantial undertaking that requires both technical and financial assistance. Implementation of the TRIPS, SPS, and Customs Valuation agreements narrowly defined—that is, excluding ancillary and complementary investments to improve customs and standards institutions, and ignoring all costs for businesses—will require at least US$10 million. These financial resources are in addition to what is already budgeted by the government or allocated by donor countries as overseas development assistance to Jamaica. 

* The cost estimates were originally made in Jamaican dollars and were converted to U.S. dollars at the rate of US$1 = J$45.

Source: Prepared by the volume editors, based on a paper prepared by the Ministry of Foreign Affairs and Foreign Trade, Jamaica.

<<End Box 48.1>>

� One critic argues that “these [are] not ‘minimum’ standards of intellectual property protection in the classical sense of the term; rather, they collectively expressed most of the standards of protection on which the developed counties could agree among themselves” (Reichman 1998: 603).


� The TRIPS agreement provided the following transition periods: industrial countries, until January 1, 1996; developing countries and transition economies, up to January 1, 2000; least-developed countries, up to January 1, 2006, The transition period for a least-developed country may be extended on a “duly motivated” request by the country.  Developing countries that currently provide patent protection to processes and not to products—for example in the food, chemicals, and pharmaceutical sectors—can delay until January 1, 2005, the application of the obligation to protect products. Even here, governments must ensure that inventions made between 1995 and 2004 will be able to gain patent protection after January 1, 2005.


� This treaty is not yet in force; thus far, it has only nine signatories, of which only one has ratified.


� Reichman, for example, asserts that “the logical course of action for the developing countries in implementing their obligations under the TRIPs Agreement is to shoulder the pro-competitive mantle that the developed countries have increasingly abandoned” (Reichman 1998: 606). Templeman (1998) argues that there is no public justification for the level of intellectual property protection defined by industrial countries’ laws.


� Abbott (1998a: 501), in his introduction and summary in an issue of the Journal of International Economic Law devoted to the TRIPS agreement, notes this lack of understanding of the impact of IPRs on economic development.


� We are not arguing here that the iron fist imposes the wrong standards. Our concern is to remove the velvet glove of comforting rhetoric from that fist.


� Matthew Stillwell of the Center for International Environmental Law pointed this out to us.


� The experiences we have reviewed were in fairly large and more advanced developing countries; the costs could be higher in least-developed countries of a similar size that begin farther from the required standards, and they may be lower in much smaller countries.   
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