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Introduction to the WTO

Main messages of this module:

· In theory, a trade agreement serves two main purposes. 1) It mitigates large countries' incentives to pursue beggar-thy-neighbor policies; 2) It enhances the credibility of governments' trade policy choices vis-à-vis the private sector.

· The WTO is the successor of the GATT. Since 1945, under the GATT and the WTO, there have been eight major multilateral trade agreements. The last round which lasted from 1986 to 1994 was the Uruguay Round.

· The basic principles of the WTO Agreements are: non-discrimination, reciprocity, promotion of free trade, transparency, free trade with safety valves and differential treatment for developing countries.

· The WTO is run by its 146 (April 2003) member governments. All decisions are made by the membership as a whole. Decisions are normally taken by consensus.

· The rules for accession to the WTO are defined in highly general terms. Article XII states that any state or customs territory having full autonomy in the conduct of its trade policies may join the WTO, on terms to be agreed between it and the WTO. Because each accession is a negotiation between WTO Members and a different economy, each accession is unique.

· As no external enforcement mechanism exists to punish violations of international trade agreements, the best guarantee that a commitment will be kept is that the members continue to view adherence to their agreement as in their mutual interest. Since countries trade repeatedly through time, the threat of future punishments, as codified by the Dispute Settlement Procedure (DSP), is used to deter violations of the agreement. 

· The DSP serves the purpose of clarifying the interpretation of WTO rules, their scope, and appropriate exceptions. Traditionally the DSP was more oriented towards "conciliation and negotiation" but there are signs suggesting a shift towards "rule integrity". 

· While there is no doubt that the remedies provided by the WTO favor larger countries, this does not necessarily mean that legal complaints by developing countries cannot be a useful and effective policy tool.

1 Introduction

This module addresses basic questions in relation to the WTO and the multilateral trading system. These are:

· What is the purpose of an international trade agreement like the GATT/WTO? 

· Why is it that sovereign countries accept to bind their trade policies ?

· What are the basic principles of the GATT/WTO?

· Where does the WTO come from?

· What is the scope and what are the functions of the WTO ?

· Who are the members of the WTO and how are decisions taken?

· What is the role of the dispute settlement procedure?

2 The theory of trade agreements

Key questions:

· What is the purpose of an international trade agreement like the GATT/WTO? 

· Why is it that sovereign countries accept to bind their trade policies ?

Since the late 1960s, legal scholars have actively studied the basic logic of the GATT Agreement from the perspective of international law. Until recently however, the principles of the GATT/WTO have not been the subject of systematic and formal economic analysis. Economists still have widely diverging views on the economic rationale behind the basic principles. A complete survey of the theoretical debate on trade agreements and WTO principles clearly falls out of the scope of this module.
 However, this Section introduces two major theoretical approaches to the study of trade agreements which shed some light on the purpose of trade agreements.

The economic logic of the GATT/WTO is not so easy to assess. The desire of governments to reap the efficiency gains of free trade for consumers everywhere does not provide a sufficient justification for the existence of trade agreements. The familiar case for free trade is a case for unilateral liberalization. It does not justify the existence of trade agreements. Moreover, the GATT/WTO is clearly driven by exporter interests rather than by consumer interests. This has led many economists to argue that GATT/WTO principles follow a mercantilist logic which does not make much economic sense, but that the GATT/WTO nevertheless deserves their support because it produces remarkable trade liberalization. The economic literature however provides two main reasons for trade agreements to exist.

The two cases in which economists consider that it might be beneficial for countries to negotiate international trade agreements are the following

· The first case is when governments have an incentive to pursue beggar-thy-neighbor policies, i.e. policies that have negative spillovers on their trading partners, and they look mutually to international trade agreements as a way to mitigate these unilateral incentives. 

· The second case is when governments are unable on their own to commit to announced trade policy decisions, and they look to international trade agreements as a way to enhance the credibility of their trade policy choices with respect to the private sector. 

In the first case, it is the strategic interaction between governments in their trade policy choices that gives rise to the possibility of beneficial international agreements. In the second case, it is the strategic interaction between a government and the private sector that makes international agreements look potentially attractive.

2.1 Strategic interaction across governments

This is the case in which the role and design of international trade agreements has been most thoroughly developed. The basic point that international agreements can be designed to mitigate the unilateral incentives of each country to pursue beggar-thy-neighbor trade policies was made over 50 years ago(in the wake of the great depression when such policies had been prevalent) when it was pointed out that the pursuit of unilateral interests could lead to an escalating tariff war. In this context, the role of enforcement mechanisms in any attempt to escape from the resulting dilemma was emphasized. 

The concept of a “trade war” is best illustrated with a stylized example. Imagine:

· a world with only two countries: say the US and the EU;

· the two countries have only two policy choices: free trade or protection;

· the governments in the two countries can assign definite numerical values to their welfare with any particular policy outcome.
The following table presents the payoff matrix corresponding to the four possible combinations of policy choices. The particular value of the payoffs is based on two assumptions: 

1. Each country's government would choose protection if it could take the other country's policy as given. In other words, whichever is the choice of the EU, the US is better off with protection. This assumption is by no means necessarily true. One situation which it may capture is when large countries can improve their terms-of-trade by increasing their tariffs.

2. Even though each government acting individually would be better off with protection, they would both be better off if both choose free trade. In other words, the US has more to gain from an opening of EU markets than it has to lose from opening its own markets. This simply reflects the gains from trade and the fact that, globally, free trade is Pareto optimal. 

Table 1:

Payoff matrix

	EU

US
	Free trade(FT)
	Protection(P)

	Free trade(FT)
	(10,10)
	(-10,20)

	Protection(P)
	(20,-10)
	(-5,-5)


Note: Within each parentheses, the first (second) figure is the payoff of the US(EU).

The particular values chosen here reflect the fact that a country that has market power can raise its welfare above the free trade level by using a tariff (monopsony power) or an export tax (monopoly power) provided there is no retaliation by its trading partner, but that free trade is globally (in the sense of aggregate world welfare) Pareto optimal.

In the language of game theory the situation depicted in table 1 is known as a prisoner's dilemma. If the two players fail to cooperate, they will both choose to protect and the outcome will be (P,P), with payoff (-5,-5), corresponding to the lower right box. However, both governments would be better off if neither protects with outcome (FT,FT) and associated payoff (10,10).

By acting unilaterally in what appears to be their best interest, both governments fail to achieve the best possible outcome. The message is that to avoid this kind of trade war, countries must cooperate. A treaty can make everyone better off by helping governments to commit credibly not to use beggar-thy-neighbor policies.

2.2 Strategic interaction between a government and its private sector

Suppose now that the credibility of announced trade policy plans is in question domestically. The problem in fact is what is known as “time inconsistency”. Suppose that in the absence of any international agreement, the timing of decisions by agents is the following. First, the government announces its intention to take certain trade policy measures. Second, the private sector takes its production decisions. Third, the government sets trade taxes and introduces trade policy measures. Fourth, consumption decisions are made. Under this timing, the government may be tempted to apply a trade policy measure that is different from the one it announced at the outset because it could not commit prior to the decisions of producers. If the international agreement changes the timing of actions by allowing the government to move first, it may eliminate the time inconsistency problem.

The following example may illustrate this second case. Suppose that a government decides to abandon its protectionist trade policy in favor of free trade and announces that it will do so. In the absence of any possibility for the government to make a credible commitment to the announced policies, domestic producers may not adapt their behavior. In other words, they may not reallocate resources from import competing industries to export oriented industries. The government may then be tempted not to implement its free trade policy. In this particular case, “discretion” (the possibility to follow policies other than those announced because its hands are not tied) in trade policy makes it difficult for the government to make credible commitments. International rules may provide the needed credibility.

Further readings:

· Bagwell, K. and R.W. Staiger (2002) The Economics of the World Trading System, Cambridge, Mass: MIT Press.

· Jackson, J. (1997) The World Trading System, 2nd ed, Cambridge, Mass: MIT Press.

· Staiger, R. (1995), “International Rules and Institutions for Trade Policy”, in Grossman, G. and K. Rogoff, eds., Handbook of International Economics, vol. III., Elsevier.

3 Basic principles of the WTO agreements

Key questions:

· What are the basic principles of the WTO ?

· What is the economic rationale of those principles ?

The WTO provides a set of specific legal obligations regulating the trade policies of member states. A small number of basic principles are of particular importance in understanding these legal obligations: non-discrimination; reciprocity; transparency; trade liberalization; the need for positive efforts in favor of developing countries; binding and enforceable commitments and safety valves. It is often observed that non discrimination and reciprocity are the pillars of the WTO Agreements while the enforcement mechanisms form the heart of the system. The principles of non discrimination and reciprocity also figure prominently in the preamble of the Marrakesh Agreement establishing the WTO together with the principles of transparency, trade liberalization, and the need for positive efforts in favor of developing countries. Two more principles, that commitments should be binding and enforceable and that in specific circumstances, governments should be allowed to restrict trade, which are not stated in the preamble, nevertheless underly the WTO agreements and are thus discussed below.

3.1 Non-discrimination

Non-discrimination takes the form of two principles: the Most Favoured Nation and the National Treatment principles. Both principles are embedded in the main WTO rules on goods, services and intellectual property, but their scope and nature differ across these three areas.

a. The Most Favoured Nation (MFN) principle

This principle is expressed in Article I of GATT. In the GATT, the MFN obligation requires that with respect to custom duties and more generally the treatment of exports and imports, any advantage, favour, privilege or immunity granted by one Member to any product imported from or exported to any other country be accorded immediately and unconditionally to the like product imported from or exported to all other Members. In other words, the MFN obligation calls for each Member to grant to every other Member the most favorable treatment that it grants to any country with respect to imports and exports of products. Despite some confusion over the meaning of “most favored” – which seems to imply a specially favorable treatment – the concept is thus one of equal treatment, but in the sense of equal to the one granted to the party which is most favored.

An account of the central benefits of MFN has largely eluded formal analysis.
 However, several possible rationales of the MFN principle have been discussed in the literature. 

· MFN offers a way to multilateralize the reciprocal tariff reductions that governments might negotiate bilaterally.

· MFN can minimize distortions of the "market" principles. If policy does not discriminate between foreign suppliers, importers and consumers will have an incentive to use the lowest-cost foreign supplier.

· MFN should protect smaller countries against beggar-thy-neighbor and discriminatory treatment by more powerful countries.

· MFN helps enforce multilateral rules by raising the cost for a Member of raising defecting from its commitments. If a country raises its tariff, it must apply the change to all WTO Members, which increases the political cost of the measure.

· MFN may reduce the costs of rule formation. The cost of negotiating a multitude of bilateral agreements can be very high.

· MFN helps minimize transaction costs, because customs officials at the border may not need to ascertain the origin of goods.

· Without MFN, governments may be tempted to form particular discriminatory international groupings. This may cause tension between the ins and outs.

Most of those however do not fully account for the impact of the principle on the outcome of the negotiations.

Two types of counter-arguments have been discussed. First, the MFN rule carries with it potential costs associated with “free riding” on the bargaining outcomes of others. There may be an incentive for countries to stay out of an agreement with a view on benefiting without any obligations. Second, developing countries claim that "preferences" should be arranged for poorer nations to allow them faster growth. 

It is not always easy to determine the way the MFN obligation applies. In the GATT and many other agreements, the language of the obligation speaks of MFN treatment for "like products". The question sometimes arises as to what "like products" are. The question relates frequently to the question of classifications for tariff purposes. When a country wishes to discriminate against imports from country X, it can try to distinguish between imports from X and Y. If any distinguishing characteristic is found, the country could be tempted to create two distinct positions in its tariff schedule, with a higher tariff on one of the two. A panel stated that although treatment can differ if the characteristics of goods themselves are different, differences in treatment of imports cannot be based on differences in characteristics of the exporting country that do not result in differences in the goods themselves.

It is widely recognized that substantial departures from MFN in international trade exist. A rough guess of the share of all world trade that moves under some form of discriminatory regime could be somewhere between one third and one half of all world trade. An inventory of non-MFN activities would include various cases: 

· The GSP for instance is presumed to be operating under what is sometimes called the "enabling clause" (Which is part of the accepted exceptions to the MFN principle). 

· Quantitative restrictions often pose an important conceptual challenge to the MFN principle. Depending on the licensing system, MFN will be more or less fulfilled. 

· Countries with non-market economies had real difficulties with MFN. When enterprises were not trading or doing so not according to market principles but according to government commands, it was very hard to police any notion of MFN.

· The most prominent and difficult problem engendering exceptions to MFN under GATT relates to regional agreements. GATT Article XXIV provides exceptions for customs unions, free-trade areas, and interim agreements leading to either.

b. The National Treatment Principle. 

After MFN, the second major obligation of non-discriminatory treatment is the national treatment obligation (expressed in Article III of GATT). Whereas MFN requires equal treatment among different nations, the national treatment obligation requires the treatment of imported goods, once they have cleared customs and border procedures, to be no worse than that of domestically produced goods.

The requirement that foreign products be treated no less favorably than competing domestically produced products gives foreign suppliers greater certainty regarding the regulatory environment in which they must operate. 

The national treatment obligation is often a source of complaint or dispute among nations. This is because it refers to domestic regulatory and tax measures and is thus closely related to government measures based on legitimate policy reasons not necessarily designed for purposes of restraining imports. In some cases, the domestic measures will be shaped to significantly and unnecessarily restrain imports. In others, a measure will be considered to serve a legitimate policy goal and thus to be consistent with GATT obligations. An example of a measure which was recognized to be inconsistent with the national treatment clause is provided by a 1958 panel report. In this case, the UK complained about Italian government measures relating to the sales of tractors, and in particular about an Italian banking measure that provided more favorable loans to farmers buying domestically made tractors than to those buying imported tractors. The panel ruled against the Italian measure. One problem was that the assistance was given to the purchasers of the tractors which, under GATT, subsidies influencing directly the purchasers' choice are prohibited.

A very difficult problem has to do with the application of the national treatment principle in the context of a national regulation or tax that appears to be non-discriminatory, but that because of various circumstances actually discriminates against the imported product. A classic example occurred in the US taxation of alcoholic beverages. A law provided for a tax of 10$50 on each proof gallon or wine gallon below proof. A wine gallon is simply a gallon of the beverage, no matter how diluted the alcohol. A proof gallon however is a gallon of liquid that has 50% alcohol by volume. If a producer can have his liquid taxed while at full proof, then later when the liquid is diluted to the percentage of alcohol used in the beverage sold at retail (which is of 43 percent proof for certain whiskeys), because of dilution the effective tax per gallon of liquid sold at retail is 9$03 instead of 10$50. US producers were able to do this while importer of Scottish whisky could import the concentrated beverage, but then could not advertise it as “bottled in Scotland”. Under the GATT, it can be strongly argued that even though a tax appears to be non-discriminatory, if it has an effect of affording protection, and if this effect is not essential to the valid regulatory purpose then, such tax is inconsistent with GATT obligations.

Implicit discrimination against imports is often found in the context of so-called product standards. For instance, a requirement by a country that packages of food products be in its own language and no other clearly prevents the use of a cost-saving multilingual label. Two WTO agreements address such questions: the agreement on Technical Barriers to Trade (TBT) and the agreement on Sanitary and Phytosanitary (SPS) measures. Although similar, the two texts differ fundamentally in the means used to determine whether a measure is protectionist in nature. The TBT agreement relies primarily on a test of whether a measure discriminates against imported products. By contrast the SPS agreement focuses on whether a measure is based on scientific principles and on a risk assessment.

The most important exception to the national treatment obligation in GATT Article III relates to government procurement. 

3.2 Reciprocity

While reciprocity is considered to be a fundamental element of the negotiating process, neither the GATT nor the WTO specify what is “reciprocal” or “mutually advantageous”.
 The thrust of the GATT/WTO system is that agreement defines reciprocity, not the other way round. In the GATT/WTO logic, an agreed outcome from a negotiation is an outcome that each member considers advantageous, by whatever standard the member chooses to apply. In the negotiations, each Member is sovereign to determine for itself whether a proposed agreement is to its advantage and with the unanimity rule, if any one Member does not find the outcome advantageous, the proposed agreement does not go into effect. 

Reciprocity reflects both a desire to limit the scope for free riding that may arise because of the MFN rule and a desire to obtain “payment” for trade liberalization in the form of better access to foreign markets. The political-economy literature shows how reciprocity can help governments sell trade liberalization politically.
 Reciprocity ties access to foreign markets to the granting of access to the domestic market and thereby mobilizes export interests in favor of import liberalization.

3.3 Transparency and predictability

Transparency is a basic pillar of the WTO, and it is a legal obligation, embedded in Article X of the GATT and Article III of the GATS. WTO members are required to publish their trade regulations, to establish and maintain institutions allowing for the review of administrative decisions affecting trade, to respond to requests for information by other members, and to notify changes in trade policies to the WTO. These requirements are supplemented by multilateral surveillance of trade policies by WTO members, facilitated by periodic trade policy reviews prepared by the WTO Secretariat and discussed by the WTO General Council. The WTO also incorporates mechanisms designed to facilitate communication between WTO members on issues. Numerous committees, working parties, working groups and councils meet regularly in Geneva.

Transparency is essential to the enforcement of commitments. Exchanges of information permit potential conflicts to be defused efficiently. Transparency also reduces the uncertainty related to trade policy and improves its predictability, which should stimulate trade and investment and shift resources towards tradables. Finally, transparency is important for ensuring “ownership” of the WTO as an institution.

3.4 Free trade with safety valves

The preamble to the Marrakesh Agreement states that in order to contribute to the WTO’s objective of promoting sustainable development, the parties to the agreement wish to enter into reciprocal and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers to trade.
 In the GATT/WTO framework, these arrangements take the form of enforceable market access commitments, WTO agreements however allow for several exceptions and safety valves. Exceptions relate to national security, health, safety and environment. Safety valves in turn include safeguards, renegotiations of concessions, anti-dumping measures, or measures taken in cases of balance-of-payments problems. Conditions under which safety valves can be used are specified in the agreements. 

3.5 Binding and enforceable commitments

Liberalization commitments and agreements to abide by certain rules of the game have little value if they cannot be enforced. The tariff commitments made by WTO members are listed in schedules of concessions. These schedules are binding: a member cannot raise its tariffs above the level bound in the schedule without negotiating compensation with the principal suppliers of the product concerned. Once tariff commitments are bound, it is important that there be no resort to other, nontariff, measures that have the effect of nullifying of impairing the value of the tariff concession. A number of WTO provisions attempt to ensure that this does not occur. If a country perceives that actions taken by other governments have the effect of nullifying or impairing negotiated market access commitments or the disciplines of the WTO, it may bring this situation to the attention of the government involved and ask that the policy be changed. If satisfaction is not obtained, the complaining country may invoke WTO dispute settlement procedures, which involve the establishment of panels of impartial experts charged with determining whether a contested measure violates the WTO. The existence of dispute settlement procedures precludes the use of unilateral retaliation. For small countries, in particular, recourse to a multilateral rules based system can be vital, as unilateral actions are likely to be ineffective and bilateral pressures may not be to their liking.

3.6 Allowing for special assistance and trade concessions for developing countries

Developing countries take on most of the obligations that are required of developed countries, but most agreements include so called special and differential (S&D) treatment provisions. S&D provisions offer developing countries longer transition periods, additional flexibility and non-binding "best endeavors" from developed countries. A ministerial decision says that better-off countries should accelerate implementing market access commitments on goods exported by least-developed countries, and it seeks increased technical assistance for them. 

Prohibition on Quotas : tariff-only please

In addition to the principles discussed in the main text, the WTO has an important principle applicable to trade in goods.  In the case of goods, the WTO postulates that tariffs should normally be the only instrument used to protect domestic industry (“tariff-only please”).  

International flow of goods is subject to various nontariff barriers, such as quotas and licencing.  Economists agree that quantitative restrictions such as quotas are more harmful than tariffs as means of protecting domestic industries because quotas create more distortion than tariffs. Thus, the GATT (predecessor of the WTO) provided that, if some restrictions are necessary, they ought to be in the form of tariffs (not quoats). 
In reality, however, agricultural products (and textiles and clothing) have long been subject to various quantitative restrictions.  Previously more than 30% of agricultural produce had faced quotas or other quantitative restrictions. The Uruguay Round, in which negotiations were made in 1986-1994, made agricultural products closer to the basic principle of the GATT/WTO.  The new rules for market access in agricultural product are now “tariff only”.  Under the new system, all quantitative restrictions must be replaced by tariffs.  The initial levels of protection can be equivalent; i.e., if, due to quotas, domestic prices were 50 percent higher than world prices, then the new tariff could be 50 percent.  The process is called “tariffication”.  Member countries agreed that developed countries would cut the newly committed tariffs by an average of 36 percent, in equal steps over six years.  Developing countries would make 24 percent cuts over ten years.  
Further readings:

· Bagwell, K. and R.W. Staiger (2002) The Economics of the World Trading System, Cambridge, Mass: MIT Press.

· Finger M. and A. Winters (2002) Reciprocity in the WTO, in Hoekman, B., A. Mattoo and P. English, eds., Development, Trade and the WTO: A Handbook, Washington, DC: The World Bank.

· Hoekman, B. (2002) The WTO: Functions and Basic Principles, in Hoekman, B., A. Mattoo and P. English, eds., Development, Trade and the WTO: A Handbook, Washington, DC: The World Bank.

· Jackson, J. (1997) The World Trading System, 2nd ed, Cambridge, Mass: MIT Press.

· Staiger, R. (1995), “International Rules and Institutions for Trade Policy”, in Grossman, G. and K. Rogoff, eds., Handbook of International Economics, vol. III., Elsevier.

4 The history of the WTO

Key questions:

· Where does the WTO come from ?

· What can we learn from the operation of the GATT, the WTO’s predecessor ?

4.1 Birth of the GATT

In order to understand the WTO, which was established in 1995, it is useful to know something about its predecessor, the GATT, which was negotiated in 1947 and entered into force on January 1, 1948. The GATT history is significant because the WTO charter makes it clear that the WTO should be guided by the decisions, procedures and customary practices followed by the contracting parties of GATT 1947. This is particularly important given that customary practices are more important for the framing and interpreting of international laws than for national legal jurisdictions.

The history of international cooperation to discipline national actions affecting international trade can be traced back to the beginnings of recorded history. The Hanseatic League for instance is an early example. Some of the basic principles such as the Most Favored Nation (MFN) that govern today's GATT already appeared in the bilateral friendship, commerce and navigation treaties of the XVIIth and XVIIIth centuries. The major initiatives leading to the establishment of the GATT were taken by the United States during World War II (WWII), in cooperation with its allies.
 Two distinct strands of thought influenced these countries:

· First, a multilateral trade agreement was the logical next step following the program of bilateral agreements that the US had begun since 1934. 

· Second was the idea that the mistakes made with economic policy between WWI and WWII had been a major cause of the Great Depression and eventually of WWII. The protectionist backlash triggered by the US with the Smooth Hawley act in 1930 which raised the US tariff was considered to have played a significant role in the economic depression that ensued.
The Bretton Woods Conference which took place in 1944 is on record as having recognized the need for an institution comparable to the IMF but for trade. Trade however was not addressed mainly because the Conference was sponsored by the ministries of finance.

In 1946, ECOSOC, the UN's economic and social council adopted a resolution calling for a conference to draft a charter for an International Trade Organization (ITO). The negotiators at the Geneva preparatory session prepared the draft ITO charter (to be completed in Havana in 1948) and also negotiated the GATT, which would consist of elaborate schedules of tariff reductions complemented with some general clauses of obligations related to the tariff obligations. These schedules included thousands of individual tariff commitments that resulted from numerous bilateral meetings of negotiators. The GATT was not intended to be an organization but was to be similar to the bilateral treaties that preceded, and now designed to operate under the ITO when it would come into being. 

The draft ITO charter was completed at the 1948 Havana Conference, but the ITO never came into being. The principal reason for this was the failure of the US Congress to approve it. As for the GATT, it never came into force as such but was applied as a treaty obligation under international law through a protocol of provisional application.
 Eight of the 23 original GATT signatories agreed to apply the treaty "provisionally" after 1 January 1948, while the remaining members would do so soon after. Although attempts during subsequent GATT history have been made to obtain "definitive application" of the GATT, none has succeeded. The absence of organizational clauses in the GATT and the fact that the ITO never came into being explain why multilateral decisions under the GATT had to be taken by the contracting parties acting jointly and not by any organization body.

The role of the GATT progressively evolved as nations turned to it as the forum in which an increasing number of problems of their trading relationships would be handled. More countries became contracting parties. The contracting parties met almost every six months and discussed a wide range of problems, including disputes about the implementation of GATT rules.

4.2 From Havana to Marrakesh

Over the half century of its existence, the number of contracting parties to the GATT increased from 23 to 123 (at the end of the Uruguay Round).
 The GATT system evolved into a de facto world trade organization, but one that was increasingly fragmented as “side agreements” were negotiated among subsets of countries. The basic legal text was extended or modified by numerous supplementary provisions, special arrangements, interpretations, waivers, reports by dispute settlement panels and council decisions. Table XX offers a chronology of major events while information on trade and tariff negotiation rounds is summarized in Table XX+1.
 

Table XX: GATT Chronology

	Date
	Event

	1947
	The GATT is drawn up to record the results of tariff negotiations between 23 countries. 

	1948
	GATT provisionally enters into force on January 1, 1948. 53 countries sign the so-called Havana Charter establishing an ITO in March 1948. India signs the GATT.

	1950
	China withdraws from GATT. The US Administration abandons efforts to seek Congressional ratification of the ITO.

	1955
	A review session modifies numerous provisions of the GATT. A move to transform GATT into a formal international organization fails. The US is granted a waiver from GATT disciplines for certain agricultural disciplines.

	1960
	Nigeria signs the GATT

	1961
	The Short-Term Arrangement permitting quota restrictions on exports of cotton textiles is agreed as an exception to GATT rules.

	1962
	The Short-Term becomes the Long Term Arrangement on Cotton Textiles. It will be renegotiated and extended until replaced by the MFA in 1974. Uganda signs the GATT.

	1963
	Benin, Burkina Faso, Cameroon, Chad, Central African Republic, Cote d’Ivoire, Congo, Gabon, Madagascar, Mauritania, Senegal sign the GATT.

	1964
	Kenya signs the GATT

	1965
	Part IV (on Trade and Development) is added to the GATT, establishing new guidelines for trade policies of and towards developing countries. A committee on Trade and Development is created to monitor implementation.

	1967
	Poland becomes the first centrally planned country to accede to the GATT. Korea signs the GATT.

	1970
	Egypt signs the GATT.

	1974
	The Multifibre Arrangement (MFA) enters into force. It will be renegotiated and extended until replaced by the WTO’s Agreement on Textiles and Clothing in 1995.

	1986
	Mexico signs the GATT

	1990
	Canada formally introduces a proposal to create a Multilateral Trade Organization that would cover the GATT, the GATS, and other multilateral instruments agreed in the Uruguay Round.

	1995
	The WTO enters into force on January, 1.

	1996
	The first WTO ministerial conference hosted in Singapore create working groups on trade and investment, trade and competition policy, transparency in public procurement and agrees to undertake work on trade facilitation. Bulgaria is the first country to accede to the WTO under the new procedure.

	1997
	Forty governments sign the Information Technology Agreement. Negotiations on an Agreement on Basic Telecommunications are concluded. A Financial Services Agreement is negotiated.

	2001
	A new round of trade talks (the Doha Development Agenda) is agreed on in Doha, Qatar. China accedes to the WTO. 


Since 1947, there have been eight major trade and tariff negotiating rounds. The scope of the GATT was gradually expanded to cover non-tariff measures, while no progress was made on agriculture or textiles and clothing until the Uruguay Round. The first five rounds took the form of "parallel" bilateral negotiations where each country negotiates pair-wise with a number of countries at once. For example, if the United States were to offer a tariff reduction that would benefit both Japan and Australia, it could ask both of them for reciprocal concessions. The Kennedy Round involved an across-the-board 50 percent reduction in tariffs by the major industrial countries, except for specified industries. The negotiations were over which industries to exempt rather than over the size of the cut. Overall, the Kennedy Round reduced average tariffs by about 35 percent. The Tokyo Round reduced tariffs by a formula more complex than that of the Kennedy Round, which, by cutting tariff peaks the most, contributed to reduce the overall variance in tariff schedules. In addition, new codes were established in an effort to control the proliferation of non-tariff barriers. The Uruguay Round was launched in September 1986 in Punta del Este. The first official proposal for a new institution called WTO was tabled by Canada in 1990. The draft charter of the WTO was signed at a ministerial meeting in Marrakesh in April 1995. With the Uruguay Round, trade negotiations were extended to cover services and intellectual property. No formula was used for tariff reductions which were negotiated bilaterally.

Table 2:

GATT/WTO Trade rounds

	Year
	
	Subjects covered
	Countries

	1947
	Geneva
	Tariffs
	23

	1949
	Annecy
	Tariffs
	13

	1951
	Torquay
	Tariffs
	38

	1956
	Geneva
	Tariffs
	26

	1960-1961
	Geneva 

(Dillon Round)
	Tariffs
	26

	1964-1967
	Geneva 

(Kennedy Round)
	Tariffs and anti-dumping measures
	62

	1973-1979
	Geneva 

(Tokyo Round)
	Tariffs, non-tariff measures, framework agreements
	102

	1986-1994
	Geneva 

(Uruguay Round)
	Tariffs, non-tariff measures, rules, services, intellectual property, dispute settlement, textiles, agriculture, creation of the WTO, etc...
	123 (at the end)

	2001-
	Doha
	Launching of a new round of trade talks
	


Trade rounds have advantages and weaknesses. The package approach to trade negotiations can sometimes be more fruitful than negotiations on a single issue: 

· The size of the package can mean more benefits because of the wider range of issues.

· In a package, the ability to trade-off different issues can make agreement easier to reach because somewhere in the package, there is something for everyone.

· Developing countries and other less powerful participants have a greater chance of influencing the multilateral system in a trade round than in bilateral relationships with major trading nations.
On the other hand, with the package approach, the Rounds may become too lengthy which may lead to a debate on the effectiveness of multi-sector rounds. At different periods each approach worked successfully. The Uruguay Round, with its broad agenda, was concluded eventually while in 1997, single sector talks on telecoms, information technology and financial services were concluded successfully.

Other important characteristics of negotiations have advantages and drawbacks. For instance, the "single-undertaking" idea which was adopted for the Uruguay Round (UR) was different from the "à la carte" approach of the Tokyo Round. In the UR, the idea was that there should be one complete elaborate text to which all those who wanted to become members must adhere and accept. In the Tokyo Round, some agreements were optional.

4.3 From Marrakesh to Doha

Several sectoral negotiations continued after the end of the Uruguay Round. In February 1997 agreement was reached on telecommunications services, with 69 governments agreeing to wide-ranging liberalization measures that went beyond those agreed in the Uruguay Round. In the same year 40 governments successfully concluded negotiations for tariff-free trade in information technology products, and 70 members concluded a financial services deal covering more than 95% of trade in banking, insurance, securities and financial information. In 2000, new talks started on agriculture and services. These have now been incorporated into a broader agenda launched at the fourth WTO Ministerial Conference in Doha, Qatar, in November 2001. The agenda adds negotiations and other work on non-agricultural tariffs, trade and environment, WTO rules such as anti-dumping and subsidies, investment, competition policy, trade facilitation, transparency in government procurement, intellectual property, and a range of issues raised by developing countries as difficulties they face in implementing the present WTO agreements. The deadline for the negotiations is 1 January 2005. 

Further readings:

· Hoekman, B. and M.M. Kostecki (2001) The Political Economy of the World Trading System, 2nd edition, Oxford: Oxford University Press.

· Jackson, J. (1997) The World Trading System, 2nd ed, Cambridge, Mass: MIT Press.

5 Scope, functions and structure of the WTO

Key questions:

· What are the functions of the WTO ?

· How are decisions taken in the WTO ?

· Who are the Members of the WTO and how to become one ?

5.1 Functions and scope

The WTO's main functions are stated in Article III of the Marrakesh Agreement establishing the WTO:

1. The WTO should facilitate the implementation, administration, and operation, and further the objectives of the WTO agreements. As mentioned previously, these objectives are very general. They range from raising the standard of living, ensuring full employment, to expanding the production and trade in goods and services while allowing for the optimal use of the world's resources in accordance with the objective of sustainable development.

2. The WTO should provide the forum for negotiations among its Members concerning their multilateral trade relations.

3. The WTO should administer the Understanding on Rules and Procedures Governing the Settlement of Disputes.

4. The WTO should administer the Trade Policy Review Mechanism

5. The WTO should cooperate, as appropriate, with the International Monetary Fund and with the World Bank Group, with a view to achieving greater coherence in global economic policy making.

The four annexes of the Marrakesh Agreement establishing the WTO define the substantive rights and obligations of Members. Annex 1 has three parts which cover respectively trade in goods, trade in services and trade related aspects of intellectual property rights. Annex 2 contains the Understanding on Rules and Procedures Governing the Settlement of Disputes. Annex 3 contains the Trade Policy Review Mechanism. Finally, Annex 4 contains the Plurilateral Agreements. Table XXX describes the basic structure of the WTO Agreements. 

Table XXX: Basic structure of the WTO Agreements

	Goods
	Services
	Intellectual Property

	Basic principles

	· GATT
	· GATS
	· TRIPS

	Additional Agreements
	Annexes and Protocols
	

	· Agriculture

· Application of Sanitary and Phytosanitary Measures

· Textiles and clothing

· Technical Barriers to Trade

· Trade-Related Investment Measures

· Implementation of Article VI of GATT 1994 (Anti-dumping measures)

· Implementation of Article VII of GATT 1994 (Customs valuation methods)

· Preshipment inspection

· Rules of Origin

· Import Licensing Procedures

· Subsidies and Countervailing Measures

· Safeguards
	· Annex on Movement of Natural Persons Supplying Services under the Agreement

· Annex on Air Transport Services

· Annexes on Financial Services

· Annex on Negotiations on Maritime Transport Services

· Annex on Negotiations on Basic Telecommunications
	

	Member Countries' Schedules of Commitments

	· Schedules of concessions (MFN, Preferential, Non-Tariff Measures, Domestic Support and Export Subsidies on Agricultural Products)
	· Schedules of Specific Commitments (Market Access and National Treatment)

· List of Article II Exemptions (MFN Exemptions)
	


5.2 Organization and decision-making process

The organizational structure of the WTO is described in figure 1.
 

Figure 1 :
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WTO organization chart

The WTO is run by its member governments. All decisions are made by the membership as a whole, either by ministers (who meet every two years) or by officials (who meet regularly in Geneva). The WTO continues the practice of decision-making by consensus followed under GATT 1947. In principle, where a decision cannot be taken by consensus and where it is not otherwise provided, matters could be decided by voting. In practice however, voting does not occur. The consensus practice is of value to smaller countries, as it enhances their negotiating leverage in the informal consultations and bargaining that precede decision-making, especially if they are able to form coalitions. The WTO differs from the World Bank and the IMF. Power is not delegated to a board of directors, and the bureaucracy has no influence on individual countries' policies.

The ministerial conference is the highest authority in the WTO system. It meets at least once every two years and can take decisions on all matters under any of the multilateral trade agreements. At the second level, day to day work is handled by the General Council which can meet under three different terms of reference: the General Council itself, the Dispute Settlement Body and the Trade Policy Review Body. The General Council consists of all WTO members and reports to the Ministerial Conference. At the third level, three more councils report to the General Council. These are the Council for Trade in Goods, the Council for Trade in Services, and the Council for TRIPS. They consist of all WTO members. In addition to these councils there are various committees, working parties or working groups which report either directly to the General Council or to the Councils for Trade in Goods, Services and TRIPS. Also, there are various informal meetings, and consultations. 

All WTO Members may participate in all councils, committees, and other bodies, with the exceptions of the Appellate Body, dispute settlement panels, the Textiles Monitoring Body and committees dealing with plurilateral agreements.
 Generally however, only the more important trading nations regularly send representatives to most meetings. The degree of participation reflects a mix of national interests and resource constraints. The least-developed countries, in particular, tend not to be represented at the meetings. Often they do not have delegations based in Geneva. 

The budget of the WTO is around US$100 million with individual contributions calculated on the basis of shares in the total trade conducted by WTO members. This is different from the IMF or World Bank which are financed on the operational benefits of their lending activities. The WTO secretariat has 550 staff. 

5.3 Who are the members and how to become one?

In April 2003, the WTO had 146 Members, including original and new Members. Original WTO members are those who were already GATT members and who signed the Uruguay Round Agreement in Marrakesh in April 1994, those who joined GATT after April 1994 but before January 1995, and those who took part in the Uruguay Round negotiations but only completed their membership negotiations in 1995. New members are those who have acceded under Article XII of the Marrakesh Agreement. 

Article XII defines the rules for accession to the WTO in highly general terms. It states that any state or customs territory having full autonomy in the conduct of its trade policies may join the WTO, on terms to be agreed between it and the WTO. Because each accession is a negotiation between WTO Members and a different economy, each accession is unique. To streamline the examination of accession requests, though, WTO Members have designed procedures. The application goes through 4 stages:

1. The government applying for membership has to provide a description of all aspects of its trade and economic policies that have a bearing on WTO agreements. This description is examined by the working party dealing with the country's application.

2. When the working party has made sufficient progress on principles and policies, parallel bilateral talks begin between the prospective new member and individual countries.

3. Once the bilateral negotiations are completed, the working party finalizes the terms of accession which take the form of a report, a protocol of accession, and schedules of commitments.

4. The final package is presented to the WTO General Council or Ministerial Conference for approval. Note that a two thirds majority in the vote is enough to admit a new member.

Forty-six governments have applied to accede under Article XII since the WTO Agreement entered into force on 1 January 1995. In April 2003, nineteen of these had completed the accession procedures and had become WTO Members. Theses are in the order in which they acceded: Ecuador, Bulgaria, Mongolia, Panama, Kyrgyz Republic, Latvia, Estonia, Jordan, the Republic of Georgia, Albania, Croatia, Oman, Lithuania, Moldova, China, Chinese Taipei, Armenia, and Macedonia FYR. Accession negotiations have become much more complex than before, reflecting, among others, the broadening of the coverage of the WTO.
 The length of the accession process is variable. The shortest of these accession processes took 34 months (Kyrgyz Republic) and the longest took over 15 years (China). 

Among the 27 applicants for accession, there are countries of all sizes, ranging from Russia to Samoa or Vanuatu. There are no WTO definitions of “developed” or “developing” countries. Developing countries in the WTO are designated on the basis of self-selection although this is not necessarily automatically accepted in all WTO bodies. The WTO recognizes as least-developed countries (LDCs) those countries which have been designated as such by the United Nations. There are currently 49 least-developed countries on the UN list, 30 of which to date (April 03) have become WTO members. Nine additional least-developed countries are in the process of accession to the WTO.
 Between one third and one half of the applicants, depending on the definition used, are transition countries. 

Increasingly, countries are getting together to form groups and alliances in the WTO. In some cases they even speak with one voice using a single spokesman or negotiating team. This is partly the natural result of economic integration — more customs unions, free trade areas and common markets are being set up around the world. It is also seen as a means for smaller countries to increase their bargaining power in negotiations with their larger trading partners. Sometimes when groups of countries adopt common positions consensus can be reached more easily. Sometimes the groups are specifically created to compromise and break a deadlock rather than to stick to a common position. But there are no hard and fast rules about the impact of groupings in the WTO. 

The largest and most comprehensive group is the European Union and its 15 member states. The EU is a customs union with a single external trade policy and tariff. The EU is a WTO member in its own right as are each of its member states but it is the European Commission alone who speaks for the EU at almost all WTO meetings. WTO members of the Association of South East Asian Nations (ASEAN) have many common trade interests and are frequently able to coordinate positions and to speak with a single voice. The role of spokesman rotates among ASEAN members and can be shared out according to topic. Among other groupings which occasionally present unified statements are the Latin American Economic System (SELA) and the African, Caribbean and Pacific Group (ACP). 

The Cairns group is an alliance among exporters of temperate agricultural products including: Argentina, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Fiji, Guatemala, Indonesia, Malaysia, New Zealand, Paraguay, Philippines, South Africa, Thailand and Uruguay. It was set up in 1986 and argues in favor of agricultural trade liberalization.

Further readings:

· Hoekman, B. (2002) The WTO: functions and basic principles, in Hoekman, B., A. Mattoo and P. English (eds) Development, trade and the WTO, Washington: The World Bank.

· Michalopoulos, C. (2002) WTO accession, in Hoekman, B., A. Mattoo and P. English (eds) Development, trade and the WTO, Washington: The World Bank.

· WTO webpage at www.wto.org

6 Enforcement of WTO rules and dispute settlement

Key questions

· What is the role of the dispute settlement ?

· How are dispute settled ?

· Does it make sense for smaller countries to invoke the WTO’s dispute settlement procedure against large countries ?

· How much have developing countries used the WTO’s dispute settlement mechanism ?

· What are the proposals for reform ?

6.1 Enforcement of trade agreements 

a. Economic approach

The temptation for unilateral trade policy choices do not simply disappear once an agreement is in place. Instead, international agreements must be constructed so that these temptations remain in check. In other words, agreements should be such that it does not pay for member countries to systematically violate the agreement. Remember the prisoner's dilemma situation we considered earlier. It is clear that each country would have a unilateral incentive to cheat on the cooperative agreement. For instance, the US would be better off if it could switch to protection while the EU maintains its free trade policy. This raises the question of the enforcement of the agreement. 

As no external enforcement mechanism exists to punish violations of international trade agreements, the best guarantee that a commitment will be kept is that the members continue to view adherence to their agreement as in their mutual interest. Since countries trade repeatedly through time, a natural possibility is to use the threat of future punishments to deter violations of an agreement. The dispute settlement procedure can be seen as a codification of exactly that. Thus, the WTO system, unlike most legal systems does not exclude retaliation but rather gives it a prominent role. The dispute settlement and enforcement provisions contained in the WTO are thus essential to the functioning of the multilateral trading system.
 

The effectiveness of enforcement mechanisms depends on the severity of credible threats. If this is the case, governments' ability to implement international trade agreements is constrained by their temptation to cheat. Indeed, when enforcement issues are important, the incentive constraints may determine equilibrium trade barriers. This important point can be illustrated in an infinitely repeated tariff game setting. The idea is the following:

· An agreement to bind tariffs can be enforced if the one-time incentive to cheat is sufficiently small relative to the discounted value of avoiding the "trade war" that would be triggered as a consequence.

· Therefore, if the one time gains are relatively large and the cost of future punishments are discounted heavily (the preference for the present is strong), enforcement will constrain the feasible set of trade agreements.

· The size of the one-time gains and the cost of future punishments in turn can be thought of as depending on the length of time it takes to observe the trade policies of one's trading partner and respond.

· If monitoring is difficult for instance, it is likely that enforcement will constrain the feasible trade agreements.

Taking as a starting point the idea that enforcement issues constrain international trade agreements, economists have investigated the role of the dispute settlement procedure on facilitating liberalization under the agreement. As mentioned, the dispute settlement procedures can be seen as a codification of the trigger strategies supporting the most-cooperative tariff and thereby as contributing to the elimination of the coordination problem. This view is plausible but it abstracts from many complications. One such complication stems from the fact that trade policies may not be costlessly observable. In other words, one difficulty with enforcing international trade agreements is that such agreements are difficult to monitor. If the dispute settlement procedure allows to discern whether or not one of the players has defected, it will contribute to the elimination of costly trade wars. If on the contrary, the information gathering role is weak, the periodic outbreak of trade wars may be necessary to prevent countries from cheating on the agreement. Thus, if the dispute settlement does not play an important information gathering role, there will be a trade-off between allowing low-tariff episodes to be interrupted by costly trade wars and the ability to maintain low levels of barriers. The existence of a dispute settlement procedure can also be seen as endowing countries with a sense of "obligation" to the agreement, and this in turn can relax the incentive constraints that restrict the degree of tariff liberalization attainable. Violating this "obligation" may be seen as imposing a psychic cost in addition to the other costs imposed by retaliation.

In sum, there are opposing forces which work to shape the dispute settlement procedures in practice. The design of such procedures is therefore quite complicated and enforcement capabilities are necessarily imperfect. As a result, the nature and performance of international trade agreements are likely to reflect the limitations imposed by weak enforcement capabilities.

b. Legal approach: rule orientation, or conciliation and negotiation? 

According to lawyers, the dispute settlement serves the purpose of clarifying the interpretation of the rule, its scope, and appropriate exceptions. The issues then are whether the dispute settlement is oriented towards "conciliation and negotiation" or more towards "rule integrity", and more importantly whether it should be oriented towards one or the other approach. This issue is related to the distinction between two techniques of modern diplomacy: a "rule oriented" technique and a "power oriented" technique. Under a "rule oriented" technique, international disputes are settled with reference to norms or rules to which both parties have previously agreed. The parties need to understand that an unsettled dispute would ultimately be resolved by impartial third-party judgments based on the rules. Under a "power oriented" technique disputes are settled with explicit or implicit reference to relative power status of the parties. Threats will be a major part of the technique employed.

The history of the dispute settlement under GATT does not give a clear answer to the question whether the dispute settlement is oriented towards "conciliation" or "rule integrity". On the one hand, many specialists and diplomats see the GATT/WTO mainly as a negotiating forum. On the other hand, there are signs, such as for instance the shift from a "working party" to a "panel" procedure, that the practice evolved in the direction of "rule integrity". The appellate panel reports seem to strongly reinforce the "rule orientation" of the system.

6.2 The WTO Dispute Settlement Understanding (DSU)

a. The procedure

The Dispute Settlement Body (DSB), which comprises all WTO members, has the authority to establish panels, adopt panel and Appellate Body reports, maintain surveillance of the implementation of rulings and recommendations, and authorize suspension of concessions and other obligations under WTO agreements. If a member considers that a benefit accruing to it directly or indirectly under the WTO agreements is being nullified or impaired, it must first request bilateral consultations. If consultations fail to settle the dispute, the complaining party may request the establishment of a panel, which must be created unless the DSB decides by consensus not to do so.

A panel is generally composed of three panelists and its deliberations are confidential. Panels must conduct examinations within six months. Within 60 days of the date of circulation of a panel report to WTO members, the report must be adopted at a DSB meeting unless a party to the dispute formally notifies the DSB of its decision to appeal or the DSB decides by consensus not to adopt the report. The Appellate Body, a standing tribunal created in the Uruguay Round, considers any appeals. The tribunal consists of seven members, of whom three serve on any given case. Appellate Body proceedings are not to exceed 60 days and are confidential. When a panel or the Appellate Body concludes that a measure is inconsistent with a covered agreement, it must recommend that the member concerned bring its measures into conformity with the WTO agreement.
 The last recourse for countries in enforcing compliance with DSB recommendations and rulings is the suspension of concessions (retaliatory action).

b. Developing countries and the DSU

A number of provisions in the DSU relate to developing countries. Most of those however have proved to be more declarative than operative.
 

More generally, it has been argued that it is a waste of time and money for developing countries to invoke the WTO’s dispute settlement procedure against industrial countries. Even if, the argument runs, a developing country obtains a clear legal ruling that an industrial country has violated its legal obligations, the developing country has no effective way to enforce the ruling. The only enforcement sanction provided by the WTO dispute settlement procedure is trade retaliation — the imposition of discriminatory trade sanctions by the complaining country against the trade of the defendant country. And trade retaliation by smaller developing countries, it is argued, simply does not inflict any significant harm on larger industrial countries. In the end, the argument concludes, retaliation will harm the developing country imposing it far more than it will harm the industrial country it is supposed to punish. On the contrary, industrial countries are in a better position both because they can afford to take countermeasures and because they can incur the costs of action being taken against them. 

While there is no doubt that the procedure is one-sided, this does not necessarily mean that legal complaints by developing countries – that is legal complaints without the retaliation option – cannot be a useful and effective policy tool. Hudec (2002) for instance, argues that the enforcement of international obligations cannot be explained by superficial analysis of dispute settlement procedures and remedies. According to him, the compliance decisions of governments are determined more by calculated self-interest than by force. In his view, three factors influence the decision of governments to comply or not. First, in principle, at least some of the political constituencies in the defendant country are likely to consider that the measures imposed by compliance are good policy. Second, some interest groups in the defendant country should perceive a value in the legal system itself. Third, the influence of active pressure by other governments should not be underestimated. Hudec’s two main conclusions are thus that a legal ruling without retaliation can still be an effective policy tool for a developing country seeking to reverse a legal violation by a larger country and that developing countries should not expect too much from a more effective retaliation mechanism, which would not bring about a decisive change in the political fundamentals of WTO enforcement.

c. Participation in the dispute settlement mechanism

After a few years of operation under the DSU, there seems to be widespread opinion that the WTO Dispute Settlement procedures are quite successful. The number of cases brought to the WTO dispute settlement system per annum is significantly higher than the number of disputes brought to the GATT. In the post-Tokyo Round period (1980-94) an average of 5 disputes were initiated every year. This compares to an average number of disputes per year of more than 36 in the period 1995 to 2002. A cursory look at which countries have been involved in the dispute settlement procedure as either complainant or respondent shows that developed countries have been much more involved than developing countries. This should not come as a surprise if one admits that the number of disputes should be proportional to Members' share of world trade. The share of developed countries in world trade is still much larger than the share of developing countries.

Table YY: Number of complaints by developed and developing WTO Members, 1995-2002

	
	1995
	1996
	1997
	1998
	1999
	2000
	2001
	2002

	Developing
	8
	12
	7
	10
	7
	14
	21
	18

	Developed

	13
	27
	39
	34
	23
	16
	4
	16

	Both
	1
	3
	
	
	1
	
	2
	

	Total
	22
	42
	46
	44
	31
	30
	27
	34


Source: WTO

6.3 Suggestions for reforms

At the Doha Ministerial Conference, member governments agreed to negotiate to improve and clarify the Dispute Settlement Understanding. These negotiations take place in special sessions of the Dispute Settlement Body (DSB).

Various proposals aimed at improving the WTO Dispute Settlement System have been presented. Here are some suggestions made by John Jackson (1999): 

· Cost of the proceeding. The WTO should continue to develop methods to reduce the cost burden on poorer countries of participation in the dispute proceeding.

· Problems of factual evidence and evaluating scientific opinions. There is a perception that the WTO dispute settlement process is inadequate when it comes to evaluating detailed and complex sets of facts. There is also some concern about how panels evaluate some very difficult and complex scientific evidence. There is no simple straightforward solution to this problem.

· Problems relating to the implementation of the results of a panel procedure. The problems are the following. First, it is not clear what a "reasonable period of time" for implementing a panel report means. Second, there has been some controversy regarding the question whether a government mandated to change its activities by an appellate procedure report, can or cannot freely choose, instead of fulfilling the request, to accept or provide compensatory measures. Third, determining adequacy of performance is a difficult problem.

· Criticisms about transparency and participation. There is a concern about the amount of secrecy and confidentiality involved in the WTO dispute settlement processes. Non-government organizations and more broadly the "civil society" would like to have the right to participate in the dispute settlement panel processes.

· Improving the efficiency of the panel process. One of the background problems is the lack of a definitive set of rules of procedure for the first-level panel processes. Most suggestions here concern fine tuning measures such as changes in the various time limits. It has been argued for instance that complainants have an advantage since they have much more time to prepare their case than the respondents have to respond. 

Further Readings:
· Delich, V. (2002) Developing countries and the WTO Dispute Settlement system, in Hoekman, B., A. Mattoo and P. English (eds) Development, trade and the WTO, Washington: The World Bank.

· Hudec, R.E. (2002) The adequacy of the WTO Dispute Settlement remedies, in Hoekman, B., A. Mattoo and P. English (eds) Development, trade and the WTO, Washington: The World Bank. 

· Jackson, J. (1999) Dispute settlement and the WTO – Background Note for the Conference on Developing Countries and the New Round of Multilateral Trade Negotiations, mimeo, Washington, DC.: Georgetown University Law Center.

· WTO, "Overview of the state of play of WTO disputes". On www.wto.org
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� For a recent survey of the theory of trade agreements and a discussion of recent contributions in the area of the economic analysis of WTO principles, see Staiger (1995) and Bagwell and Staiger (2002).


� See Bagwell and Staiger (2002). These authors discuss the difficulties in providing a general bargaining-theoretic rationale for MFN, but argue that there is such a rationale for MFN but only when it is coupled with reciprocity.


� For Bagwell and Staiger (2002), the term “reciprocity” in GATT refers broadly to the ideal of mutual changes in trade policy which bring about changes in the volume of each country’s imports that are of equal value to changes in the volume of its exports. 


� See Finger and Winters (2002).


� The objective as stated in the preamble is to raise standards of living, to ensure full employment, and a large and steadily growing volume of real income and effective demand, and expanding the production of and trade in goods and services, while allowing for the optimal use of the world’s resources in accordance with the objective of sustainable development, seeking both to protect and preserve the environment and to enhance the means for doing so in a manner consistent with the members’ needs and concerns at different levels of economic development.


� See Jackson (1998).


� Jackson (1997) pp. 39-41 gives details about the impact of the protocol of provisional application.


� The founding parties to the GATT were Australia, Belgium, Brazil, Burma, Canada, Ceylon, Chile, China, Cuba, Czechoslovakia, France, India, Lebanon, Luxembourg, Netherlands, New Zealand, Norway, Pakistan, Southern Rhodesia, Syria, South Africa, the United Kingdom and the United States. China, Lebanon, and Syria subsequently withdrew.


� Table XX is based on Table 1.3 in Hoekman and Kostecki (1997).


� For further detail see the WTO webpage at www.wto.org.


� In 2000, the number of formal or informal meetings organized at or near headquarters in Geneva added up to 1200.


� In December 2002, the sub-committee on LDCs agreed upon guidelines to facilitate and accelerate negotiations with acceding LDCs (See WTO document WT/COMTD/LDC/12).


� They are: Bhutan, Cambodia, Cape Verde, Laos, Nepal, Samoa, Sudan, Vanuatu and Yemen. Furthermore, Equatorial Guinea, Ethiopia and Sao Tome & Principe are WTO Observers.


� See Bagwell and Staiger (2002).


� The new DSU separates the procedures for "violation complaints" from those of "non-violation complaints". In the violation case, a country is obligated to perform a recommendation or bring its law and practice into consistency. Instead, in the non-violation case, it is forced to negotiate for and provide compensation to redress the nullified benefits.


� See Delich (2002).


� United States, European Union and its members, Canada, Australia, New Zealand, Norway, Switzerland, Japan
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