TECHNICAL REGULATION REFORM
Subject matter and justification of reform
Technical regulation is a new concept actively mastered by the Russian economy. Not so long ago this term has been much of a novelty even for those representatives of business and regulatory agencies who by virtue of their work deal with obtaining or issuing various permits e.g. licenses and/or certificates, filling out declarations, complying with requirements of multiple standards and norms, rules and ordinances and instructions, or controlling adherence thereto. However after the Federal Law No. 184-FZ "On technical regulation" was passed in late 2002, an increasing number of people come to believe that a sweeping reform in this area is one of the key prerequisites for development of a civilized market economy in Russia. 
Technical regulation is a much broader area than one might think at first sight. Speaking in general terms, technical regulation practically covers the entire area of public regulatory impact on business apart from purely administrative relationship (e.g. company registration) and regulation in the area of finance (in the first instance, taxes and tariffs
).

Hence the following main objectives of the reform stipulated by its subject matter:

· To transfer the framework of mandatory norms in the area of technical regulation adapting it to market conditions and present day requirements
· To introduce a new procedure for drafting and adopting these norms based on balancing the interests and views of the society, government and business as well as independent analysis and science
· To reform the procedures of compatibility assessment, admission of goods and services to market, and supervision and control making these procedures less burdensome and more effective.
Today mandatory requirements in the area of technical regulation in their entirety count tens of thousands if not hundreds of thousands of documents. This system is poorly organized, even chaotic in some segments. Furthermore, certain elements have been formed in such a way that normal systematization is outright impossible
. All this significantly complicates finding one's way through a field of mandatory requirements both for those who are supposed to obey these requirements and for controlling agencies. Therefore the failure of virtually all branches and departments to take inventory of regulatory documents in this area as instructed by Russian Government in 2002 did not come as a surprise. We have found ourselves in an absurd situation when requirements deemed mandatory cannot be promptly and fully registered by those expected to fulfill these requirements, nor by supervisory authorities.
Another angle to this problem is non-transparency of technical norms and rules requiring further explanation and interpretation which leads to increased arbitrariness of supervisory and controlling authorities. There are multiple instances when technical norms are duplicated in several documents, when these norms are incompatible with each other and even instances of direct contradiction of norms applied by different regulatory agencies to one and the same object of technical regulation
. Many norms have been excessive or even outright impossible to meet as obeying these to the letter would result in shutdown of production of certain manufacturers and even entire industries. Some areas of regulation have long become outdated and require modernization and urgent fine-tuning in line with international requirements. The major problem is that vast sectors of mandatory regulation have been retained from the planned and distribution economy while clearly being excessive under market economy. The Law "On technical regulation" significantly reduces these sectors of mandatory regulation and builds a unified system of numerous remaining requirements.
This Law also sets forth a new procedure for introducing mandatory norms. In this respect one of the main achievements is a judicial ban on departmentalization of norms that is fraud with a wide range of negative consequences including the following major outcomes:

· Arbitrariness of controlling authorities that are given an opportunity to introduce regulations aiming at their corporate interests (namely increasing administrative barriers in order to expand its influence and increased returns from departmental business based on technical regulation)

· Increased instability of regulatory basis is an obstacle to normal business inflicting periodical shocks on  entrepreneurial circles
· Inability to protect from unethical and unlawful lobbying of certain regulations by companies willing to have artificially created preferences in the market thereby winning over competitors.
The current practice of compatibility assessment (for admission of goods and services to the market) also fails to comply with the demands of a market economy. Sustaining total shortages and lacking competition, there is nothing to be done but insert a government "filter" between the manufacturer and the consumer. This is a costly but necessary step for such economic systems. Moreover, in terms of organization it is not very burdensome for the national economy that on the one hand features a very limited range of goods and services, and on the other hand, is very slow and on top of all, hardly ever applies the 'time is money' equation.
This is also the case with the previously established practice of supervision and control over adherence to mandatory requirements. At initial stages of reform, old systems of market admission and control have proven totally ineffective under competitive market conditions when domestic market was flooded by nicely packed yet shoddy products. Lacking budget funding needed for ensuring proper government controls in the market some form of temporary relief took shape of mostly pre-market controls such as licensing and mandatory certification. Commonly known awkwardness and low efficiency of these methods of regulation were to an extent compensated by just one advantage as these methods have had a self-financing potential. Subsequently this questionable (from the angle of government regulation) advantage has become a major obstacle to reform of the system that increasingly functioned so as to augment administrative rent.
Therefore the acuteness of the issue was caused by the technical regulation being the least reformed sector directly contradicting the very ideology of market relations. Reforms have proven to be completely out of sync as the nation was rapidly embracing the market while the rules and tools of technical regulation and control largely remained intact as survivors of planned distributive economy. Similarly intact were both content and legal principles of creating the statutory basis (a system of restrictions), and organizational and legal formats of technical regulation and the very economics of this sector (a framework of institutions and their support structures). No less important is the psychology underlying relations between the supervisors and those controlled based on arbitrariness of one party and total deprivation of rights of the other party.
At the same time such conservative nature of the technical regulation system turned out to be fairly one-sided. Inasmuch pursuit of its own interests is concerned, the system is quite dynamic and successful in learning to operate under free market. Having preserved and even increased its administrative expansive thrust, Russian technical regulation system has been intensively shifting to commercial tracks. As noted above, a compromise solution whereby government agencies were permitted to render paid for services and engage in business activities was introduced as a temporary relief necessary to cover shortage of budget funding made available to government agencies. However this temporary solution became rule spawning another "industry", a genuine business that flourished on creation and utilization of technical barriers. One can hardly imagine a more dangerous combination of administrative arbitrariness and business based on government regulation of entrepreneurship. This concept could be illustrated by a counterfactual involving the introduction of cost accounting in NKVD thereby turning this oppression instrument into a business where effectiveness would be measured in terms of numbers of executions and "quality" of repressions
.

Economic, social and political aftermath of this situation have been identified at the initial stage of reform. Analytical data confirmed the viability of a policy aimed at a sweeping transformation of existing system.
First of all, one should clearly realize that an economy using such a system of technical regulation will never be attractive for high volume investment. Following the law of universal gravity of capital, assets flow towards areas where there is minimal administrative opposition to effective investment of the said assets. Therefore as technical barriers to business development are relatively high in this country foreign capital is invested elsewhere while Russian capital actively leaves its home country. This means that by retaining the existing system of technical regulation we not only deprive Russia of a major share of potential investment (both domestic and foreign) but also redirect investment flows to other national economies competing with Russia on the global market.
Restriction of investment is a major factor impeding realization of desired economic growth. Under the existing technical regulation system economic development will not only be contained, it will be stopped by an artificially imposed limit. In any case failure and even delay of technical regulation reform will render the strategic goal of a 100% increase of GDP within the next 10 years unreachable.
Administrative barriers in the area of technical regulation apart from other outcomes contain technological progress. These barriers jeopardize and in some instances altogether eliminate the opportunity to introduce new products and develop new types of activity. This introduces a limit for development of both the economy and technology as such. Unless we reform this system, we will be unable to address another strategic issue: re-orienting Russian economy from export of natural resources to innovative development based on high technology and science intensive industries. Putting it in simple terms, knowledge and innovation economy in principle is not compatible with administrative command economy.

Furthermore, excessive administrative burden radically reduces the competitiveness of local business and foreign business developing in Russia. It is now commonplace in Russia to dwell on how nobody is going to create favorable conditions for Russia in the framework of global economy. Moreover, in numerous instances we are forced to compete for basis economic equality. At the same time people hardly ever recall the draconian, sometimes outright restrictive conditions created for Russian economy by our domestic practices of technical regulation and control. In a number of fundamental industries we absolutely are in no position to compete with foreign business given our administrative burdens while foreign business covers similar distances so to speak, unburdened
.

The existing technical regulation system creates additional difficulties for Russia's admission to the global economic and legal community putting up numerous barriers in international trade. Many kinds of competitive goods are devoid of export potential only because we force our producers to rely on crude standards that are not recognized in the global market. In turn, large groups of foreign-made products that lack Russian analogs and therefore are vitally necessary for Russia are subjected to administrative restrictions and charges that are next to prohibitive.
The issue of the so-called administrative rent is possibly most acute today in the area technical regulation. Meanwhile the administrative rent is commonly simplified and understood as trivial bribes and fines. The issue however becomes ways more serious if the equation used for calculating administrative rent includes opportunity costs of abandoned or even delayed project, disorganized industry and finally, mere psychological costs, in other words, all aspects of such notions as forfeited profit, moral damage etc. At the same time it should be perfectly well realized that administrative rent is included in the price of goods and services which price is eventually paid by consumers, not businesses resulting in further aggravation of already pressing social problems.
It has become a common practice to use norms and control and supervision for the purposes of unlawful lobbying and unethical competition (e.g. 'contract' inspections, standards, licensing requirements etc. used for achieving a monopolist position in a market, seizing property and suppressing competition).
Criminogenic factors, primarily those stimulating corruption are on the rise creating new reasons to move business into "shadow". In the area of entrepreneurship, intolerable legal situation and a socio-psychological climate of notoriety are taking shape. This repels from business the more respectable and law-abiding citizens who find it inconceivable to seek compromise with the law and establish informal contacts with public officials.
As a result, entrepreneurial community distrusts authorities and most practices existing in the area of technical regulation are regarded by the business circles as nothing short of government extortion.
Finally, the existing technical regulation system fails to address its main objective, as not only fails to ensure safety of products and processes but also often generates additional risk factors. First, wittingly excessive and often impossible norms create a situation when it is so much easier to pay a bribe and as a result, enterprises stop obeying even more realistic regulations. Second, fines and bribes consume the resources that could have been used for necessary safety precautions. Third, administrative instruments failing to successfully address safety issues prevent development of alternative (market) mechanisms of technical regulation.
Finally, there is a political angle to this issue. In a number of regions the impotence of business in dealing with government control and supervision authorities is often used for the purpose of applying political pressure to entrepreneurial community and forcing business to fund various political projects and initiatives including those not truly progressive or even contradictory to the course of federal government.
All the above circumstances are yet another proof of the fact that political will to conduct a sweeping reform of existing technical regulation system has all reason to be consistent and uncompromising.
Major principles of reform
One of the key elements of reform is a review of the very subject matter of technical regulation.
First of all, consumer properties of products (commonly called 'quality') shall be removed from the area of mandatory regulation and control. Regulation shall be limited exclusively to safety of products and processes.
Government regulation of quality has remained a classical rudiment of the planned distributive economy. In conditions of shortages and lack of competition the existence of mandatory quality norms was justified as it was the only means of maintaining consumer properties of products at a more or less acceptable level. Putting it in simple terms, the system of GOST government standards was an imperfect though the only available protection from total spoilage.
The said system often malfunctioned even under the command economy. In many industries (e.g. metallurgy) and areas of regulation (e.g. environment protection) official norms and actual processes were virtually unrelated. Emphatically high and often excessive norms were instruments of ideology and propaganda, being totally out of touch with the actual practices. Permissions to systematically deviate from GOST standards were being granted to management of enterprises through classified correspondence with the relevant government authorities.
In market conditions quality regulation proves not only ineffective but also fraud with negative outcomes. Under market economy, no administrative measures can introduce a "bottom line" of quality level. In these circumstances a simple principle applies in respect of quality: as long as consumer properties of a product are acceptable and there is demand for the product, it will be manufactured and purchased. Furthermore, administrative introduction of a minimal level of product quality would result in removal of shoddy but cheap goods from the market which in turn would require price regulation at the pain of protest on the part of low-income social categories
. 

Quality regulation, however paradoxical this might seem introduces both minimal and maximal levels of quality. Putting it in simple terms, under mandatory quality standards producers are not permitted to manufacture goods of better quality than that prescribed by official norms. This regularly brings about absurd situations when newly introduced technologies and new industries are not provided for by the existing system of GOST standards.
Therefore under a market economy the government focuses exclusively on safety issues.
This results in a substantial shift of priorities of control and supervisory activities. It is commonly known that controlling quality is easier and much more lucrative than controlling safety. Therefore government controlling agencies prefer for example to systematically analyze the quality of hard liquors produced by major distilleries completely ignoring moonlight distilleries whose product is a direct hazard to health and sometimes life of consumers.
Another key element of reform is a complete reorganization of the system of mandatory requirements. 

As noted above, currently the mandatory requirements are spread among hundreds of thousands of documents issued by authorities of varying competence (including standards and norms, regulations and instructions and ordinances etc.). Of GOST standards alone, there are over twenty thousand. To collect all requirements that formally are mandatory for a given industry each enterprise would need a highly qualified (and expensive) lawyer capable of this gigantic work genuinely worthy of a doctorate degree.
The reform offers a cardinal solution by gathering all requirements that are mandatory for a certain activity within one document called technical regulation developed for a given type of production of goods or services. Such technical regulation is an exhaustive list of mandatory requirements as no additional norms can be introduced by any other document apart from this technical regulation. Any changes and amendments are only possible by way of appropriately modifying the said document.
Putting the idea in a nutshell, the concept can be described as follows: every enterprise has a Book of requirements applicable to the type of activities a given enterprise is engaged in. This Book is perfectly identical to the Book used by representatives of government compatibility, control and supervision authorities when they visit the enterprise for the purposes of inspection. Obviously there should be no additional departmental documents that might cloud the transparency of relationship of these inspectors with the business.
The principle of an exhaustive and complete list of requirements helps addressing yet another important issue being the elimination of duplicated controls. Under conditions of non-transparent, loosely defined system of existing requirements it is impossible to clearly isolate areas of responsibility of government control and supervision agencies. Only when the requirements applied to a certain type of activity are pooled into a system, assignment of just one responsible controlling authority to ensure adherence of these requirements becomes a possibility.
The reform in principle changes the status of regulatory documents in the area of technical regulation. Previously most technical norms were introduced through a departmental regulatory effort. Furthermore, these norms were being developed and introduced by the very authorities who later controlled adherence to these norms. While in legal terms this can be qualified as a definite conflict of interests, meant total harmony from a practical point of view as norms were being adopted in full compliance with the interests of the agency introducing these regulations.
The Law "On technical regulation" puts an end to departmental creation of regulations granting a completely new status to statutory legal documents in the area of technical regulation. According to the Law, technical regulations have the status of federal legislation. In some instances (prior to approval of law status, i.e. temporarily) technical regulations may be adopted by government ordinances. In a critical e.g. force majeure situation when there is not enough time to follow an established procedure there is also an option for adopting technical regulations by presidential decrees (which is immediately followed by the process of drafting and adopting the regulation in line with the standard procedure, i.e. in law status).

The experience of the Law "On technical regulation" has demonstrated that the concept of raising technical regulation to legislative level does not always sink in at once, and fairly often ignites feverish opposition. However granting legislative status to technical requirements has solid legal and practical ground.
First of all, technical restrictions constitute a limitation of citizens' rights. In this instance this is a limitation of rights of entrepreneurs and consumers. According to clause 3, 
Para. 55 of the Russian Federation Constitution such limitations can only be introduced by federal laws but not departmental or even governmental acts. This provision is at times labeled "dormant" which nevertheless does not mar its legal perfection.
Furthermore, the so-called technical norms can only conventionally be termed technical. From the point of view of real economy these norms are extremely powerful instruments used in pursuit of economic policy. Through manipulation of technical norms, authorities can close or open markets, set development priorities or stimulate certain industries while containing development of others, etc. This a resulting vector of a multiplicity of incompatible, sometimes directly contradictory interests of stakeholders. All these stakeholders need to be granted the right to partake in the making of decisions that affect them. From this point of view the system of technical regulation constitutes a technical budget of sorts that defines national economic strategy and tactics for a certain period of time. These technical regulations are essentially decisions of the government that require parliamentary approval.
Moreover, the so-called technical solutions are actually not purely technical (i.e. relatively technical) in terms of calculations per se and identification of parameters. The old classic approach provided for a possibility of making accurate calculations and ensuring absolute safety. The new approach now commonly acknowledged in worldwide practices is based on the principle of relative safety. Absolute safety is unreachable and there is always some degree of risk; the most we can do is establish marginally acceptable risk levels and identify the amount of resources our society can afford spending to reduce these risks
. These decisions are rather political. At this point the society is to contract with itself on the amount of assets and resources it will be ready to spend in order to mitigate risks (which is especially important in conditions of a post-crisis economy and depleted technological base). Therefore the decisions that seem purely technical at first sight are, in all actuality, social and economic decisions to an equal degree. These decisions require reaching consensus at a level far surpassing the authority of government, leave alone departmental authority.
The system of technical regulations
According to preliminary estimates made at initial stages of reform, providing a new statutory legal basis for the economy requires approximately several hundred technical regulations. This number roughly corresponds to the number of activities that can be viewed as relatively independent objects of technical regulation.
Further along the way, from somewhere within the former State Committee for Standards a belief emerged whereby at least several thousand technical regulations would be necessary. This belief was based on an idea of technical regulations being some sort of a system similar to the old statutory documents envisioning wittingly fragmentary regulation, e.g. separate norms for products and for process safety, for terminology, for compatibility assessment regimes etc. Furthermore, this artificial increase of the number of regulations clearly indicates an undercurrent aiming to restore the practice of technical regulation based on a non-finite number of documents. Such practice is highly inconvenient for adhering to regulations and performing self-control over fulfillment of norms but it makes a lucrative tool for regulating and controlling authorities inasmuch these authorities pursue to reinforce their instruments of applying administrative pressure to business.
The technical regulation reform pursuing directly opposite goals sets forth a completely different criterion of isolating technical regulation as a relatively independent holistic document. Ideally the principle "One regulation for each type of activity" should be applied as widely as possible. In plain terms, every enterprise will have a Book of requirements applicable to its type of activity. This Book is perfectly identical to the Book used by government control and supervision authorities. This will ensure a maximum degree of transparency and certainty in relations of entrepreneurs and public officials eliminating arbitrary actions of bureaucrats and creating most favorable conditions for enterprises' obeying technical regulations and not paying off for systematically violating these regulations.
At the same time initial experience in development of technical regulation simulations has demonstrated that sectoral technical regulations will inevitably contain same/general/invariant requirements irrespective of specifics of a given activity. To avoid replicating the same requirements hundreds of times, a decision was taken to isolate these repeating requirements grouping these in the so-called general technical regulations. Indeed, entire ranges of requirements e.g. for safe operation of machinery and equipment, buildings and structures, fire safety, sanitary & hygienic safety and environmental safety etc. possess of a general nature and can be applied practically in all areas of activity. Therefore each type of activity will be ordered first by requirements of general technical regulations and second, by the norms of special technical regulations with the latter fully accounting for specifics of a given activity. It is quite possible that certain activities will be controlled by general technical regulations in their entirety and will not require development of special regulation altogether.
In addition, in a number of instances it will be expedient to develop the so-called horizontal technical regulations including the requirements that are common for certain macro sectors. For example, one can identify common requirement horizons in such macro sectors as food production, mining industry, production of machinery and equipment, power engineering, construction engineering, etc.
Thus three tiers are already identified within the system of technical regulations. This does not overly complicate the practice of introducing and applying norms while allowing for fairly rational organization of a multitude of mandatory requirements including both specific requirements and those pertaining to different generic classes. Such architectonics of technical legislation allows to maximally avoid repetitions and to drastically reduce the volume of documents.
Contents and structure of technical regulations. Development checkpoints and algorithms.
Major content elements of a standard technical regulation are as follows:
· Product safety requirements
· Process safety requirements (requirements to operation, turnover and utilization)

· Compatibility assessment regimes (licensing, mandatory certification schemes, declarations etc.).

While product requirements are more or less straightforward, process regulation needs some further comments.

The Law "On technical regulation" removes from the ambit of government regulation and control both design details and process technologies of a product. In other words, with the exception of special cases it is mandatory to meet certain requirements for safety of products released to market and the way of achieving this is left at the discretion of producers. This approach on the one hand limits and focuses control on genuinely important parameters and on the other hand, allows flexibility in design decisions and introduction of new technologies without having to repeatedly amend the legal framework
.

At the same time the requirements to processes ensuring their safety for workers and environment alike remain mandatory. These requirements are bound to eliminate (more precisely, minimize) the risks that emerge during the process of manufacturing products and rendering services but are not related to product properties.
Another element being compatibility assessment regimes is not large in volume but highly important component of technical regulation. Fairly often these very issues are the reason for most conflicts in development and discussion of draft regulations. At the same time finding the correct solution to such issues helps significantly reduce administrative pressures on business. For a wide range of sectors and activities getting rid of such forms of market admission and compatibility verification as licensing or mandatory certification might just as well be the major goal of developing technical regulations.
The Law "On technical regulation" reinforces the focus on transition from pre-market forms of control to in-market control. This is a new reform position in principle as this reform is an element of the entire deregulation strategy. We are not talking in terms of changing regulation techniques. Strictly speaking, we are talking about abandoning the presumption of guilt of business and adopting the presumption of its innocence. Pre-market controls envisage that goods or services cannot be granted access to market until a government representative will have verified that relevant requirements have been met, issuing an appropriate permit. In-market control eliminates preventive procedures and ensures instant and unburdened injection of goods and services into circulation which is one of the fundamental conditions for intensive economic development. In this scenario government resources change shift from assessment of processes and specifically provided samples to identification of real violations.
At first sight it might seem that pre-market control is more reliable in terms of ensuring safety. International and especially domestic experience nevertheless shows that pre-market control is not only onerous but also inefficient. Statistical data shows that safety certificates are denied to 3.5% of applications at most, while in the market on the average 40% to 60% of products may be found deficient including those that have been successfully certified.
This data can be interpreted in several ways. If pre-market control is reliable and helps identify the real situation, such data on deficient products means that over 95% of pre-market examinations account for a meager percentage of identified violations. On the other hand, if actual statistics on deficient products is considered, pre-market control procedures are certainly not a fine screen but rather a course sieve.
No matter what is the case, most pre-market controls turn out to be pointless as such control provides scarce results when it is not supported with subsequent systematic in-market control, while established systematic control in the market renders pre-market control excessive in most instances. This statement is a perfect illustration of our current situation where it is only a plain stupid or extremely parsimonious businessman who does not draw a certificate for nearly every single product sold
.

The same applies to another form of pre-market control, i.e. licensing. Speaking in strict terms, licensing as a special form of regulation is justifiable whenever some limited resource is being distributed. An oil production or fishing license does not attest its holder's competence to perform this job but rather states that the society represented by government authorizes the licensee to work with a given limited resource within certain strict limits (predetermined production volumes or timeframe).
From this point of view preventive verification of competence of a certain actor would have been more correctly termed "accreditation"
. Notwithstanding the names and degrees of strictness of these forms of regulation, their area of applicability rapidly reduces under transfer to a system of finite, transparent and realistic restrictions provided for by the concept of technical regulation. Here the situation is similar to mandatory certification as existence of clear lists of direct action norms and a fine-tuned system of control over fulfillment thereof render preventive regulation pointless with the exception of cases that are fraud with marginal risks.
Another important landmark for development of technical regulations is alignment with international requirements.
Two diametrically opposite situations are possible here. When international norms are more stringent than local it is necessary to estimate how realistic would adoption of these norms be for the Russian economy. If such alignment would result in the closure of vital sectors of local business, it would be necessary to proceed from existing conditions or introduce conditional provisions. When domestic norms on the contrary are more stringent compared to international ones, in most cases international requirements can be adopted as basis using most liberal provisions thereof. The current economic situation and condition of main assets in Russia are such that introduction of excessively stringent norms could ensure a competitive edge in Russia's domestic market, let alone foreign markets.
Furthermore, extreme caution is required when planting in Russian soil certain structural elements of foreign technical regulation. For example, in our situation a mechanistic duplication of the European directives system under the so-called new approach using the method of references to standards might result not in closing the gap between Russian and international practices but preserving the existing framework of GOST standards.
Developing technical regulations as a new format of documents for the regulation system might look an unusual, complex and lengthy process. This point of view is being cultivated by those representatives of government authorities who claim that developing a system of technical regulations would require substantial investment of time and assets.
In reality this new system does not envision drafting new technical legislation from scratch but taking stock of and selectively reviewing existing norms.
Strictly speaking, first drafts of most technical regulations can be prepared within a fairly short time. Should it prove impossible to take stock of existing norms applicable to a certain type of activity within reasonable time, we must admit outright failure if not disastrous condition of existing regulation practices. The foundations of technical regulations consist not of newly developed norms but existing systems of requirements that are mandatory for business here and now.
At the next stage the so-called layout of the document is done when the requirements are categorized into three major groups as follows:
· Generally satisfactory norms that can be transferred to new legislation "as is"
· Norms that are excessive and therefore should be abandoned
· Norms that should be retained in principle and need review of specific parameters (as a rule, these parameters need to be made less stringent)
This approach allows a reasonable degree of legal succession of existing regulatory framework while keeping track of what is retained and what is reviewed at each stage.
The key issue of reform is who will draft new technical legislation and specific technical regulations.
The Law "On technical regulation" states that "any person" can develop technical regulations. From a judicial point of view, this statement is excessive as under the Constitution of the Russian Federation any person can draft any legislation. Somehow nobody seems to be concerned about the fact that all private individuals and legal entities are granted the right to draft no matter how complex a piece of legislation, e.g. national security law. In this particular instance this judicially excessive norm to reiterate abandonment of the practice of exclusively departmental drafting of legal norms and openness of reform to broad public initiative.

Furthermore, the underlying ideology of reform envisions the priority of initiative of the entrepreneurial community in the area of drafting regulations using off-budget funding sources.
This obviously does not translate into supremacy of entrepreneurial interests to the detriment of government and consumers' interests. At the end of the day, technical norms take shape through a process of reconciling the interests of all stakeholders. At this initial stage of the reform however the position of government authorities is already stated in the existing statutory legal framework. It is exactly this framework that is taken as a basis for drafting every single technical regulation whoever initiated this process.
Speaking of the position of entrepreneurial community it should be noted that until now it has practically been disregarded as an independent and independently meaningful position. Limited involvement of business in drafting of technical norms does not resolve the issue in its entirety as the scale of such involvement is incomparable with the magnitude of the problem and the role of business in those few instances when it is involved remains purely consultative.
Therefore since the very launch of reform the ad hoc work group at the RF President Administration has been set the task to ensure the widest possible involvement of entrepreneurial community in development of a new technical legislation. The reform was essentially conceived as a large scale public initiative. This work resulted in the establishment of a number of expert panels at the Presidential Economy Directorate on development of technical regulations. Draft technical regulations prepared by these groups of experts are currently being reviewed, and quite successfully, within the framework of the so-called zero hearings at the State Duma of the Russian Federation.
� Indeed, this area is sometimes labeled non-tariff regulation (in spite of the fact that this term already has a more narrow application in practical international trade regulation).





� This is in particular true about statutory documents of Gosgortekhnadzor (A public municipal technical supervision authority). A specifically assigned task to systematize statutory documents issued by this authority could not be solved methodologically as its subject matter was a spontaneously forming multitude of wittingly artificial objects.


� A vivid example is the requirement of the Ministry of the Interior to install window grates in the instances when such grates are banned by fire protection regulations. Often this is also the case with the regulations specifying whether doors must be inward-swinging or outward-swinging.


� A company CEO participating in a working meeting of which there were plenty at the start of reform once said something that was a bit of shock for us. He said, "You keep inserting in presidential addresses the words on de-bureaucratization of economy. It would be more expedient to put forth a motto for de-economization of bureaucracy".


� Russia is not the first country to find itself in a similar situation. It is generally assumed that changes of the European technical regulation system were conditioned by the necessity to remove barriers to the flow of goods within Europe. However there was another probably more important agenda. In 1970s Europe has come to realize that unless the technical regulation system is substantially liberalized, the Old World economy will be unable to compete with the U.S. economy and as a result, will lose much ground or worse, be crushed. For Russia, the technical regulation reform carries the same price.


� The equation "regulating quality means regulating prices" once again demonstrates systematic differences of planned and market economies and inapplicability of select elements of command regulation under market conditions.


� German experts who took part in consulting the reform project have convincingly illustrated similar situations taking environment protection for an example. First of all, German researchers were given the task to formulate environmental requirements as dictated by scientific knowledge. This has been accomplished with typically German attention to minute detail. Following this some extra work was necessary to adapt these requirements to actual capacity of German technologies and national economy. When such situation is inevitable in prosperous Germany with its highly developed technology, in Russia such adaptation of regulations to existing technological and financial resources is so much more necessary.





� This is yet another illustration showing that technical and technological regulations are different notions despite the fact that they are often mixed up. 


� Back-of-the-envelope estimates show that based on the total number of valid certificates in the market and productivity of issuing authorities working 365 days in a year, issuing one certificate took 3.5 minutes (sic!) which supposedly included testing, checking application, and document preparation.


� Accreditation is a more lenient form of market admission than licensing as it envisages other legal consequences for lacking such admission or violation of applicable rules. Operating in the market without a license in the area where licensing is mandatory constitutes illegal entrepreneurship penalized by law. Operating without accreditation is legal but limits available market options. For example, private schooling is permissible but lacking appropriate accreditation the documents issued by a private school of learning on completion of a certain course will not be acknowledged by the government.





