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Intellectual Property Issues
Copyright

Copyright issues have recently become the focus of growing attention from both government agencies and consumers of the products created by authors, i.e. general public and mass media. This is well justified as no country can exist lacking an intellectual potential, and authors' creativity requires certain prerequisites including an appropriate legal framework.
In this country the main piece of legislation regulating copyright issues is the Russian Federation Law "On copyright and related rights" that became effective on August 3, 1993. Furthermore, these issues are to some extent covered in RF Laws "On architectural activities in the Russian Federation" and "On advertising".

The major element of copyright enforcement is the system of collective management of authors' proprietary rights.


Collective management of authors' proprietary rights was pioneered in Russia as early as in the 19th century. In October 1874 a group of Russian authors chaired by a prominent Russian playwright Alexander Ostrovsky have formed the Society of Russian Drama Writers. The first international agreement on mutual representation was then drawn with the French authors' society SACD. Subsequently the names and legal formats of such organizations differed but their objectives essentially remained unchanged focusing on assistance to authors in protection of their proprietary interests when they are unable to trace usage of their respective works and obtain due remuneration for the said usage.

However the legal basis for collective management of proprietary rights in Russia has only been constituted in 1993 by the RF Law "On copyright and related rights" (hereinafter referred to as 'the Law')
. According to both Russian and foreign experts, upon adoption the Law was among the most progressive pieces of European legislation on copyright.


The Law stipulates that authors hold exclusive proprietary rights denoting the right to use or allow usage of the work in question in any way including its public performance, broadcasting by air or by wire, mechanical playback etc. (Para. 16). Therefore any usage of the work is subject to author's consent set forth in an agreement providing for payment of an agreed royalty to the author.

The author however is not always in a position to draw an agreement with the user and collect the royalty due to him/her. For example, when a publisher contracts with an author for a book, the author is quite capable of personally controlling fulfillment of the contract and collecting royalty.
In early 1990s, nearly 50 per cent of the Russian book market was dominated by "pirates" that published books without contracting authors or paying any royalties. Furthermore, infringements of personal non-proprietary rights of authors were very common, in particular name copyright as books did not carry names of authors and translators. Many publishers were under the impression that translators' rights are not protected by copyright.

Restoring infringed rights of the authors has been a true ordeal as many books did not carry information about the publisher nor author. The situation has been gradually improving for some time now and today there are much fewer violations of authors' rights through publishing without contract. Publishers however would commit a violation of the contract more often, but in these circumstances authors find it so much easier to secure protection of their rights with a contract in place imposing certain obligations on the user.

On the other hand, the author of a piece of music resident e.g. in Moscow whose songs are played all around Russia's discos, bars and restaurants cannot possibly control the performance of his/her work individually. In their turn users (television and radio broadcasters, concert halls and restaurants etc.) bound to enter into a written agreement with every author whose pieces they play or perform cannot possibly draw tens of thousands of contracts and agree all issues pertaining to public performance with every single author.

Addressing these difficulties, Para. 44 of the Law stipulates that in order to protect authors' proprietary rights when their individual enforcement is not feasible, organizations may be formed to manage authors' proprietary rights on a collective basis.

It should also be mentioned that prior to 1993 royalties for public performance of work were collected through a system based on collective management principles, albeit by government agencies.

After USSR became signatory of the Universal Copyright Convention in 1973, the Copyright Agency of the USSR (VAAP) was formed. The legislation then in force provided for government monopoly on concession and acquisition of copyright, and such contracts could only be drawn via VAAP. In 1998, government monopoly in the area of copyright was abolished. In 1991, VAAP was transformed into the Government Agency for Copyright and Related Rights (GAASP) to be replaced by the Russian Agency for Intellectual Property (RAIS) in 1992.

As the Law stipulates that organizations managing authors' proprietary rights are to be established directly by copyright owners, the government-controlled agency could no longer operate in this area.

Enforcing the provisions of the Law and aiming at protection of their proprietary interests, Russian authors have established the Russian Copyright Society (RAO) in August of 1993.

As of today, RAO has a membership base of over 17,000 Russian authors and their legal representatives.


The Law stipulates that the authority to exercise collective management is delegated directly and voluntarily by copyright owners on the basis of written agreements and contracts with foreign entities engaged in management of similar rights. The contracts drawn by organizations managing proprietary rights with copyright owners do not envision concession of the said rights.

Seeking license from the authors or their legal representatives, the Society enters into a Contract on collective management of proprietary rights with them. Under such contracts copyright owners authorize the Society to collectively manage their respective proprietary rights in the area of public performance, air and wire broadcasting and other methods of usage of the work in question.

Providing for proprietary rights' management on a collective basis which is the subject of the contract, the author grants the Society an exclusive right to issue legal entities and private individuals (payers) with permits (licenses) to use his/her work and to collect author's royalty due for such usage of the said work.

Aiming at accurate distribution of royalties the authors undertake to have their works registered. It should be mentioned at this point that such registration does not create copyright. In compliance with Para. 9 of the Law, copyright takes effect upon creation of a work and its effect and implementation does not require the work to be specifically registered nor other special documentation on the said work to be drawn nor any other formalities to be fulfilled. Therefore Russia does not have a specialized government agency to document authorship. Registering works with RAO is necessary for identifying the author and the works created by the said author.

As a large number of works by foreign authors are being used in Russia and the main principle of copyright protection is following the national regime, i.e. copyright to works by foreign authors is protected in accordance with the provisions of national legislation, RAO enters into agreements on mutual representation with foreign copyright protection entities collectively managing authors' proprietary rights. To date the Russian Copyright Society concluded 159 such agreements with 66 foreign counterparts engaged in protection of authors' proprietary rights.

Aiming at better collection of authors' royalties throughout Russia, RAO operates a network of representatives (inspectors) in 69 administrative territories of the Russian Federation whose activities are coordinated by 11 regional branches.
The Law stipulates that organizations performing collective management of authors' proprietary rights are not empowered to use the works provided for management on a collective basis. Furthermore the Law specifies that activities of the organization collectively managing authors' proprietary rights are not subject to anti-monopoly regulation. This is explained by the fact that ideally there should be just one organization managing a certain category of proprietary rights. International experience has demonstrated that as soon as there are several organizations in a given country that manage proprietary rights of one category of copyright owners in a given usage area, immediately competition starts and uses suspend payment of royalties to all authors claiming that they cannot categorize their repertoire by copyright owner but will be ready to recommence payments as soon as contending organizations will have had all issues settled among them. So there is just one copyright protection organization nearly in every foreign country. An exception to the rule is posed by France with its 15 plus authors' associations that have emerged historically, but these organizations are not competitors as they operate within their own secluded areas of competence. In the USA, there are three agencies protecting authors' proprietary rights but a vast majority of authors prefer just two organizations, namely ASCAP and BMI and these two figuratively speaking do not cross each others' lines either.

RAO having obtained relevant license from Russian and foreign authors performs all necessary actions enabling users to lawfully utilize works of these authors, i.e. draws licensing agreements.

Graphically this mechanism can be displayed as shown below:

	Copyright owners (Russian and foreign)


Contracts for management of proprietary rights on a collective basis

Agreements on mutual representation

	RAO


Licensing agreement

	Users
TV and radio broadcasters, music halls and theatres and bars and restaurants etc.


Under Para. 3, clause 45 of the Law, entering into licensing agreements with users RAO is bound to observe the rule whereby the terms of such licenses are equal for all users falling under one category. Furthermore, the Society cannot deny license without a substantial reason. The legislation however does not provide the criteria for such substantial reason. In real life this translates into RAO refusing a license when the user for example is in default on authors' royalties due under previously granted licenses.


Licensing agreements envision providing the right to use certain works under RAO management in a specified fashion and on agreed financial terms. In turn the user undertakes to pay author's royalties and supply information on usage of the said work.

The Law stipulates that the licenses are granted by the Society for collective management [of proprietary rights] on behalf of all copyright owners including those who did not delegate relevant authority to the Society. The latter authors are empowered to claim collected royalties from the organization and shall be at liberty to remove their works from the licenses granted by the Society.

Minimal amount of author's royalty has been set forth in RF Government Ordinance No.218 of March 21, 1994 "On minimal author's royalty for certain methods of usage of works of literature and art".

The amount of royalty also depends on kind of work performed. For example, symphony, vocal & symphony or chamber concerts are subject to pay an author's royalty in the amount of 10 per cent of box-office returns. When other works are played at concert, author's royalty is 5 per cent of box-office returns. This is due to the fact that as a rule, entrance to classical music concerts is significantly less expensive than to pop music shows.
When admission is free, author's royalty is calculated as percentage of performers' wages or royalties.
Copyrighted works are most often used by way of public performance and consequently this is the area where the majority of copyright violations are to be found.

For example, Jubileiny Sports Centre in St. Petersburg has been unlawfully using copyrighted work for several years running without a licensing agreement. On behalf of several authors RAO filed a claim demanding compensation for public performance of copyrighted work on defendant's stage without proper licensing agreements.

The defendant did not admit the claim and in turn claimed that contracts with promoters envision payment of authors' royalties via the party promoting the event. In several instances the authors personally performed their works whereby (according to the defendant) these authors have successfully exercised their respective rights of representation and performance. In the meantime the liability for usage of copyrighted work is borne by the venue at which the said work is performed. While the claims were being reviewed by a court of relevant jurisdiction the defendant remitted the sums due for the events specified in the claims, to the Society using solely its own judgment evaluating authors' royalties. These payments were refunded to the defendant as copyrighted work was used without contract and such royalties could not be accepted (author's royalty is only payable when copyrighted work is used in compliance with applicable law). In court the Society pursuing Para. 49 of the Law demanded a compensation for infringed rights in the amount of 500 minimal wages
. RAO's claims have been fulfilled.
Fairly often there are conflicts arising out of non-fulfillment of licensing agreements. For example, RAO has drawn a licensing agreement with Teatr Yunogo Zritelya (Youth Theatre) for staging certain works whereby the theatre was undertaking to pay royalties on a monthly basis within 10 days of drafting a statement of settlement. The theatre however repeatedly failed to meet deadlines for paying royalties and therefore RAO was forced to file a claim seeking fines to be recovered from the theatre. Furthermore, the Society terminated the licensing agreement with Teatr Yunogo Zritelya.

The claim included only those statements of settlement against which royalties have been paid in full by the theater as of the date of the claim. Overall the claim included 35 statements of settlement with the amount of royalties totaling 440,161 Roubles. The amount of compensation sought as of the date of the claim was 1,123,584.79 Roubles or 1 per cent of royalties due for each day royalties were in arrears as provided for by the licensing agreement.

Court verdict was to recover damages albeit the amount of such fine was reduced to 440,161 Roubles (equaling the total amount of late royalties).

Royalty is to be paid in all instances when work is performed including playback with the aid of technical facilities e.g. playing music in retail centers, cafes, restaurants, vehicles etc. It should be mentioned that licensing this type of usage of copyrighted work is a very complex matter. For example, many store owners believe that while a radio is on at their premises the royalties have been paid by the radio station. Radio stations however have licensing agreements whereby they are authorized to broadcast copyrighted work but they do not have a mandate for public performance. Under Para. 4 of the Law the definition of public performance includes any performance of the work with the aid of technical facilities at a venue with free access or other locality where a substantial number of people apart from family members are present, whether or not copyrighted work is perceived at location of broadcast or simultaneously at any other location. Therefore public performance of copyrighted work at public areas is subject to authors' consent and payment of relevant royalties. It is a lamentable fact that such license has been sought from the Society only once by the Moscow branch of a major foreign retail chain as its management was aware from its international experience that to play radio on the premises requires paying royalties to the authors. Russian store owners are very difficult to deal with but the situation in this area is gradually improving even throughout Russia's regions where an increasing number of stores enter into licensing agreements. Unfortunately in this instance it is very difficult to seek court protection of violated copyright due to problems with evidence. Courts require evidence of public performance of certain copyrighted work. As radio guides are not published, an audio or video recording made on store premises would constitute substantial evidence but store owners are highly unlikely to allow such a recording to be made at their outlets.

Royalties are also to be paid by owners of vehicles on board of which music is played including trains, intercity buses and aircraft. Few of them are willing to pay however. One recent incident the Society dealt with involved one national air carrier running modern aircraft where passengers have access to several radio and video channels. An author flying this air carrier was in for a surprise when he heard his own works played onboard via one of radio channels. As the fact had documentary proof (in the form of an in-flight magazine with a radio channel guide wisely collected by the author), RAO contacted the air carrier and requested a compensation for violated copyright in the amount of 300 minimal wages. This encouraged the air carrier to enter into a licensing agreement with the Society for public performance of copyrighted work.
Another category of royalty payers are movie theatres that do not require a license from the Society to play copyrighted work but need to enter into an agreement for payment of royalties. Movie theatres obtain permits to run a movie by way of contracting with the producer of audiovisual work which producer holds title to the said audiovisual work in its entirety under Para. 13 of the Law. Authors of the audiovisual work (director, script writer and composer) transfer exclusive rights to resulting work to the producer when entering into contract for making this work.

Clause 3 of Para. 13 however specifies that the author of music (together with the lyrics or without it) shall retain the right to receive royalties for public performance of his/her music as part of the audiovisual work notwithstanding the terms of contract between composer and producer for this music piece.

The amount of royalty for such usage of works is set forth in the RF Government Ordinance No. 218 of March 21, 1994 "On minimal rates of royalty for certain types of usage of works of literature and art" at 3 per cent of box office revenues of the movie theatre in question.

Negotiating contracts with the Society many movie theatres that were under the impression that royalties were to be paid only for running Russian-made movies argued that RAO was attempting to undermine Russian cinema industry. In reality royalties should be payable to both Russian and foreign authors. A point was made that in the USA (where the overwhelming majority of movies run is produced in the U.S.) such royalties are not paid and consequently, this royalty should not be in place in Russia.

As noted above, in this instance the national regime principle is applied, i.e. foreign copyrighted work is protected in Russia in accordance with the provisions of Russian law. Therefore when a U.S.-produced movie is run in the USA, composer's royalty is not collected by authorized societies (ASCAP, BMI etc.) and this issue is resolved between the producer and the author of music within the framework of production contract. Whenever this movie crosses the U.S. border and is run e.g. in France, the French society of authors (SACEM) collects royalties due to American authors and remits these sums to the relevant partner society. The same procedure is applied in this country to American, French and Italian etc. audiovisual work run in Russia's movie theatres. 

Some movie theatres when contracting for running Russian movies put forth as major condition a requirement whereby the producer or distributor (depending on who holds title to the movie) is made liable for paying royalties directly to the Society.

According to statistical data, there are not more than 300 movie theatres with modern equipment in Russia. RAO has negotiated contracts for royalties with 163 movie theatres. The Society enters into contract both with major chains and individual theatres.

There is still a small obstacle en route to signing up movie theatres. This obstacle is the relatively high percentage of royalty set by a governmental ordinance. Movie tickets cost 200 Roubles on the average (while the maximal cost can exceed 500 Roubles) and 3 per cent of total box office revenues translates into substantial amounts of money which movie theatres are not quite willing to part with. Therefore theatres would go at lengths trying to delay payment of royalties even by way of protracting cases in court and going very slow on obeying court verdicts. It should be noted though that movie theatres are ways from being poorly funded as quality technical equipment for just one theatre costs in the area of one million U.S. Dollars.
One of the cases taken to court was a claim for recovery of royalties in the interests of the composer authoring the music to "Sibirsky Tsiryulnik" (The Barber of Siberia) blockbuster that ran in Zariadye multiplex. This movie theatre did not have an agreement with the Society and consequently has not paid any royalty to the author of this soundtrack. In court the defendant denied the claim and in turn claimed that the provision of the Law could be modified by the parties contracting for production of an audiovisual work. The provisions of the Law however cannot be modified by a contract. Having tried the case, the court passed a verdict to recover royalty from the defendant for public performance of the work in question.

Frequent claims to recover royalty but not compensation most often sought by authors when their copyright is violated are due to the fact that in this instance it is only the author's right to receive remuneration that has been infringed.
Prior to 1993 the Russian legislation then in force allowed television and radio broadcasters to use publicly available works without consent of their respective authors and without payment of royalties. Only when RF Law "On copyright and related rights" was enforced this category of users was required to seek authors' consent and pay them royalties.

It is noteworthy that pioneering the system of licensing agreements has been a tough business for the Society, as broadcasters were unwilling to subordinate their procedures to provisions of the Law and pay royalties. RAO has had to seek remedy in court and file claims demanding compensations for infringed copyrights. Only when broadcasters estimated the economic benefits of having a licensing agreement in place versus paying damages for violated copyright they commenced to negotiate licensing agreements with the Society.

Obviously when entering into a licensing agreement the broadcaster is not yet aware as to what specific works would be used. Therefore the license granted by the Society allows usage of all works on RAO's repertoire.
Such license however does not provide for reworking, arrangement and translation etc., joint use of the work with other works in particular lyrics, visuals or choreography unless the work was intended for such usage.

In the event that broadcasters use drama and music drama works longer than 15 minutes, they are required to draw a separate license for such usage as it is subject to 'major copyright' provision.
Furthermore, the license requires the broadcaster to use only the works that have been identified by title and authors' names with initials and to identify these works using author's name (penname).

The user undertakes to pay royalties for using the works and to provide RAO with full details of the works broadcast.
Broadcasting royalty is defined as a certain percentage of user's total revenue. The minimal amount of broadcasting royalty has been set forth in RF Government Ordinance 
No. 218 of March 21, 1994 at 1 per cent of broadcaster's total revenue. As this ordinance fails to provide a definition of broadcaster's "total revenue" used as a basis for calculating the royalties due, RAO has had to go through an ordeal negotiating the definition of this term with users. The difficulty were only aggravated by the fact that many holders of broadcasting licenses are engaged in other types of business, e.g. retailing and therefore their total revenue could be quite substantial. Naturally enough, such broadcasters were unwilling to use their total income as a basis for calculating royalties.

As a result of negotiations with the National Association of Television and Radio Broadcasters (NAT) an agreement has been reached, whereby for the purposes of licensing agreements made by RAO the term "total revenue" is defined as follows:

1.1. In agreements with non-government and local television and radio on-air broadcasters:

· Revenue from placement of advertisements and commercials.

1.2. In agreements with government and local television and radio on-air broadcasters:

· Revenue from placement of advertisements and commercials;

· Received budget funding less the amounts spent on payment for services involved in broadcasting of television and radio content, utilities, services of research institutions, capital expenditure and government investment.

1.3. In agreements with wire broadcasters, "total revenue" is defined as sums received in the form of subscription fees (and whenever subscription fee is not used, as proceeds from placement of advertisements and commercials).

Royalty payable by television and radio broadcasters is calculated on a pro rata basis depending on the volume of music pieces used. For example, the rates for 2004 agreed with NAT are as follows:

	Volume of music works as percentage of total broadcasting volume



	Royalty rates as percentage of total revenue

	Under 30%

30% .. 50%

50% .. 70%

Over 70%
	2.00%

2.50%

2.75%

3.00%




For wire broadcasters, royalty rate is fixed at 5% of total revenue.

Putting music works on the air without license granted by the Society constitutes a violation of copyright.

For example, the Society sought a court settlement of its claim against Nika television and radio broadcasting company (city of Kaluga). As the said television and radio broadcaster unconditionally refused to enter into a licensing agreement, on February 2, 2002 an RAO inspector made recorded the programs "Morning with Nika TV" and "Congratulations" aired by Nika. The recording was transcribed and a claim was filed aiming to protect the interests of those authors whose works were aired by this broadcaster. In its claim RAO sought compensation in the amount of 300 minimal wages to be paid for each instance of unauthorized broadcasting of the said works and requested that the defendant be prohibited to use works making part of RAO repertoire without an appropriate licensing agreement.
Initially the court stopped action proceedings stating that this case was beyond the ambit of competence of a court of general jurisdiction and the case needed to be brought to the Court of Arbitration. In the meantime as the defendant committed a violation of copyright owned by private individuals the claim was to be tried by a court of general jurisdiction. So the initial verdict was appealed and overruled by the relevant court of appeals following which the court of general jurisdiction initiated the proceedings.

During a lengthy process the defendant kept trying to convince the court that it had not violated the copyright held by authors. The court nevertheless ruled that defendant's actions, i.e. airing of works without consent of their authors and failure to pay them royalties constitutes a material violation of the Law "On copyright and related rights" that entails civil liability as stipulated by Para. 49 of the said Law. A compensation of 300,000 Roubles per each instance of copyright violation was adjudicated to the authors. The defendant appealed this verdict and the court of appeals ruled that the compensation be reduced to 15,000 Roubles per each instance of copyright violation and the total compensation amounted to 330,000 Roubles.
RAO experiences many difficulties with television and radio broadcasters as names of authors are not included in credits or not shown in captions or not mentioned by DJs.

Para. 15 of the Law stipulates that in respect of his/her works, the author shall enjoy the right to be recognized as such (author's right) and the right to use or allow usage of the work under authors given name, penname or without name, i.e. using the work anonymously (right of name).

There is hardly a radio station that would provide authors' names announcing music works to be aired. During negotiations radio stations reason that their 'format' allegedly does not allow for mentioning authors' names. Unfortunately for the ten years that the Law has been in force RAO did not succeed in convincing radio stations that it is necessary to observe the right of name.
The situation with television broadcasters is less drastic and names of authors are as a rule shown in the credits (albeit scroll speed is such that it is hardly possible to make anything out) or in captions. This situation was largely brought about by the case upheld by the Society acting in best interests of author G.

On January 12, 1997 the "ORT" television channel aired a program labeled "Koroleva krasoty" ('Beauty Queen') dedicated to songs by popular composer Arno Babadzhanian that included two songs with lyrics written by author G: "Koroleva krasoty" ('Beauty Queen') and "Solntsem opyanenny" ('Inebriated with the sun'). The name of lyrics' author was not included in the credits. Making a claim towards "ORT" channel resulted in broadcaster acknowledging the fact of violation offered to produce a program about lyrics' author. The author however was not content with such form of compensation and the case was brought to court. Statement of claim raised the issue of compensation for infringement of author's personal non-proprietary rights under clause 5, Para. 49 of the Law.

The court of first appearance disallowed the claim.

This ruling was naturally appealed and the Society explained that RAO only manages proprietary rights of the authors while non-proprietary rights have been retained by them. Being appropriately empowered, the Society has entered into a licensing agreement with "ORT" channel whereby the defendant was authorized to use in its programs the works included in RAO's repertoire under authors' real names. The defendant has not obtained specific permission from the authors to use their works anonymously.

The appeal was disregarded and thereby the courts practically deprived the author of the rights granted to him by the Law.
This situation could not be ignored and it is quite natural that the Society initiated the process seeking to overrule this verdict. After several years' work involving all possible judicial authorities, the office of Prosecutor General agreed with RAO's reasoning and protested the ruling at the Supreme Court of the Russian Federation, and the original verdict has been overruled. After the Supreme Court overruled all previous court verdicts in this case, the case was transferred to the court of first appearance for consideration on the merits.

Responding to the statement of claim, the defendant argued again that the claim was being run against the wrong party. According to "ORT" channel, RAO's contract with author G. on collection of royalties for public performance of his works envisions Society's obligation to ensure compliance with applicable laws during usage of the said works. Therefore failing to instruct "ORT" that the author's name needs to be indicated, the Society allegedly defaulted on its contract with G. and the claimant should be addressing his claim to RAO and not the "ORT" channel. Furthermore, the defendant believed that in this particular instance the provisions of Para. 49 of the Law regulating the procedure of seeking compensation for copyright infringement were not applicable and instead general provisions of the Civil Code of the Russian Federation on moral damage (Para. 151) should apply.

It is quite natural that with a ruling of the Supreme Court in place, the Society was confident that the court of first appearance would consider the case in line with the views of the supreme judicial body of this country. Further developments have however demonstrated that these hopes were all in vain as throughout the entire process the opinion of the Supreme Court was not in line with that of the judge who somehow was supportive of defendant's position. Following heated debate, a ruling was passed. The part of the resolution read in court ruled that 15,000 Roubles be excised [from "ORT" channel] for the author. The complete text of this ruling took a very long time to obtain as the deadlines set forth by the Code of Civil Procedure of the Russian Federation are lamentably seldom met by courts of first appearance and therefore learning what exactly was adjudicated took months. When finally this court ruling was received we were terribly frustrated to realize that while victory seemed so close and so certain, we had to start everything from scratch. The ruling stated in particular that considering all circumstances provided for by law and those actually taking place in causing moral damage to the claimant including two instances when the work has been used without indicating author's name while other authors' names were on the credits, and considering the fact that the program was named after one of the songs written by G. and with a view of program length, the fragile emotional condition of poet G. and his painful reaction to infringement of copyright, the court adjudged a compensation of moral damages in the amount of 15,000 Roubles.
For obvious reasons this wording could not satisfy the Society and another appeal was filed stating that the court of first appearance has exceeded the ambit of claim. Eventually the Court of Moscow City has overruled this verdict and adjudicated to the author the compensation in the amount of 15,000 Roubles for infringement of the right of name. So the case was finally won by the author only in the year 2001.

Another way of using creative work whereby the Society manages authors' rights is reproduction of works by way of mechanical recording.
This involves the Society entering into licensing agreements with recording labels that define general terms of co-operation between the parties. Such agreements also state that prior to reproducing works the contracting organization undertakes to obtain permission from the Society to utilize a specific medium.

Unlike collection of royalties for public performance where the Society is practically a monopoly, several organizations are active in the area of licensing mechanical reproduction of works including RAO, Independent Copyright Agency (NAAP) and music publishers that hold title to works by certain authors.

This situation has emerged when many authors withdrew their works from the repertoire of the Society available for mechanical reproduction. This process commenced in mid-1990s when Russian CC and CD records market was dominated by "pirates". Companies did not pay the fees due even where relevant agreement were in place, and launched their own recording labels obtaining exclusive rights from authors in exchange for a lump sum remuneration that satisfied these authors at the moment. They did not realize that in the future this might deprive them of the right to draw royalties (some contracts with authors contained covenants about the transfer of exclusive copyright for its entire duration for a one-time remuneration in the amount of 100 USD). Thereby these recording labels obtained copyright and the right not to pay royalties. Subsequently many authors realized what enslaving contracts they had entered into, but these contracts as a rule cannot be terminated unilaterally. So a wide range of organizations have come to owning copyright in this area.

Therefore whenever there is an application for printing a certain number of copies RAO's first move would be to verify author's membership in the Society following which the amount of remuneration is estimated on the basis of percentages owned by members of the Society.

The minimal royalty for mechanical reproduction of works is also specified in the Government Ordinance No. 218 and amounts to 8 per cent of the cost per copy. Society's experience however proves that a certain Rouble amount needs to be fixed or else collecting royalties in this area is hardly possible. 

Therefore Authors' Council of RAO annually agrees the amount of royalties depending on the type of medium and number of copies printed.
In the year 2004, the following rates apply:

	Medium

	Number of copies printed

	Rate charged on copies sold (in Roubles)



	CD
MC
CD
МС

CD
МС
	2,000 -25,000
500 - 100,000

25,001 - 75,000

100,001 - 500,000

75,001 plus

500,001 plus
	5.00

3.00

4.00

2.00

3.20

1.30




The above rate is charged per copy of a record containing works from RAO's repertoire.

RAO licenses small batch reproduction of decorative & applied artwork and printing of graphic works. In these instances licensing procedure is the same as with licensing of public performance.

Author K. purchased a CD titled "Diskoteka ot russkogo khita" (Russian Disco Hit) that contained a song "Ubegu ot tyebya" (Running Away From You) with lyrics by K. This appeared to be a pirated CD as no details of the printer were shown on the disk and no Russian record label requested permission to use this song in its compilation. Furthermore, author's right to name has also been infringed as CD booklet referred to a different person as author of the lyrics of "Ubegu ot tyebya" (Running Away From You).
The Society filed a claim against the store selling counterfeit goods seeking protection of K's copyright (distribution rights is a separate privilege of the author and consequently distribution of counterfeit goods is a material violation of the law). The defendant was not willing to negotiate the matter nor did its representative appear in court. Therefore the court having considered the evidence and having accepted the explanation provided by RAO's representative ruled in absentia to recover a compensation of 100 minimal wages from the store for violating K's rights to name and distribution.

This ruling was enforced by marshals of the court. Later the defendant filed a request to extend the period of appeals which was denied, and the compensation was recovered for the author.

The amount of authors' royalties collected for usage of their works keeps growing steadily

	2001

  
	2002


	2003



	
	
	

	RUR 383,030,000
	RUR 525,923,000
	RUR 711,030,000



As seen from the above, notwithstanding the functional and enforceable Law "On copyright and related rights", violations of copyright are still a frequent occasion. Such violations might be reduced when the Law "On changing and amending the RF Law 'On copyright and related rights'" currently being drafted becomes effective. The necessity of this new piece of legislation is conditioned among other things by Russia's liabilities pending admission to the WTO.


The draft law recognizes the requirements of all statutory acts adopted in Russia and abroad on intellectual property including European directives and WIPO Digital Agenda (the WIPO Copyright Treaty (WCT) and the WIPO Performances and Phonograms Treaty (WPPT)). The draft law envisages introducing new exclusive copyrights and related rights, extension of copyright from 50 to 70 years, and increases liability for violation of copyright (currently the minimal compensation is 10 minimal wages; the draft law envisions increasing it to 100 minimal wages).


It is believed that creating an appropriate legal basis would constitute a solid foundation for integrating Russia into the global community and reducing the scale of "piracy".

� Federal Law No. 5351-1 of July 9, 1993. ('Gazette of the Congress of People's Deputies of the Russian Federation and the Supreme Soviet of the Russian Federation', 1993, issue 32, p.1242)


� This condition is applied to licensing of specific works, e.g. reproduction by way of mechanical recording.


� As of today, minimal wage is 100 Roubles.








